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APPEAL PROM THE UNITED STATES DISTRICT COURT FOR 


THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT 


STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


Whether, as appellant contends, the questioned will is 
invalid because the testatrix was not “capable of executing a 
valid deed or contract“ within the meaning of that requirement 
of the testamentary law of the District of Columbia where she 
was, at the time of execution of the will the ward bf a con- 
servator appointed by order of Court entered after report and 
hearing on her petition, which petition had also been recorded 
in the office of the Recorder of Deeds and where the conserva— 
torship law provides that if, after the filing in Court, the 
additional step is taken of filing the petition for record 
in the office of the Recorder of Deeds, and a conservator is 
appointed , 

all contracts, except for necessaries, and aaalicrans= 

fers of real and personal property made by the) ward 


after the filing and before termination of the; con- 
servatorship are void.? 


This pending case has not previously been before this 


Court. 


STATUTES INVOLVED 


At “he time of execution of the will here in question, 


August 31, 1963, the D. C. Code (1961) provided as follows: 


Sec. 19-101. CAPACITY TO MAKE A WILL 


No will, testament, or codicil shall be good 
and effectual for any purpose whatever unless the 
person making the same be, if a male, of the full 
age of twenty-one years, and if a female, of the 
full age of eighteen years, and be at the time of 
executing or acknowledging it, as hereinafter direc- 
ted, of sound and disposing mind and capable of 
executing a valid deed or contract. 


Lis pendens 


21-507. Upon the filing of a petition under 
this chapter /15--Conservators/, 2 certified copy 
of the petition my be filed for record in the 
office of the Recorder of Deeds of the District of 
Columbia. If 2 conservator is appointed on the 
petition, 2 mtrac ex Cue necessarie 
a a ansfers eal and na t de 
by the werd after the filing and before the termina— 


tior o va are void. 
(Emphasis supplied.) 


After execution of the will in question and before the 
death of decedent June 20, 1967, the above sections were 
amended in form, but without change in substance, codified 
and re-enacted as part of a single Act, P.L. 89-183, Act of 
September 14, 1965, 79 Stat. 685, effective January 1, 1966 


(D. C. Code (1967)): 


Sec. 18-102. CAPACITY TO MAKE A WILL 

A will, testament or codicil is not valid for 
any purpose unless the person making it is: 

(1) if a male, at least 21 years of age; or 

(2) if a female, at least 18 years of age--and, 
at the time of executing or acknowledging it as pro- 
vided by this chapter, of sound and disposing / mind 
and capable of executing a valid deed or contract. 
Sec, 21-1507. 
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Upon the filing of a petition under this chap- 
ter, a certified copy of the petition may be filed 
for record in the office of the Recorder of Deeds of 
“he District of Columbia. If a conservator is 
=ppointed on the petition, all contracts, except 
fox necessaries, and al] transfers of real and per- 
sovi\l property made by the ward after the filing, 
ana before the termination of the conservatorship 
shall be void. 


_STATEMENT_ 


No question of fact is involved; decision on this appeal 
turns upon a pure question of law--interpretation and appli- 
cation of the District of Columbia Code provisions relating 
to testamentary capacity and to disability of wards under con- 


servatorship. 


Neture of the case. 

In July, 1967, the appellee, Earl A. Fletcher, filed 
his petition for probate and for letters testamentary as 
executor nominated in a purported will dated August 31, 1963, 


of Mollie Roberts McGilton, deceased June 20, 1967 (JA 1, 


12, 13, 2, 7). Appellant, Dorothy H. Rossi, filed a complaint 


caveating the will on the ground, among others, that the will 
was of n- effect because the decedent wes, as a matter of law, 
not “capeble of executing a valid deed or contract,” an indis- 
pensable requirement of the testamentary law (D.C. Code 

(1961) Sec. 19-101) (JA 2, 3). The complaint shows that at 
the time of execution of the will the decedent wes, as a mt- 
ter of law incapable of executing a valid contract or transfer 
of real or personal,property, i.e., at the time of execution 


of the will all “contracts . . . and all transfers of real 


and personal property" made by the decedent were "void" under 
the specific language of the conservatorship statute, in that 
Mollie Roberts McGilton, the purported testatrix, was a ward 
under a conservatorship earlier ordered on her petition filed 
in the United States District Court for the District of Col- 
umbia and, prior to execution of the will, also filed for 
record in the Office of the Recorder of Deeds. In| substance, 


all of the pertinent facts were admitted by the answer (SA 7). 


Proceedings and disposition below. 

The District Court (Hart, J.) denied appellant Rossi's 
motion for summary judgment, without opinion (JA 1). After 
trial on the merits, where the same contention was made by 
appellant Rossi, the trial court entered judgment for the 
defendant appellee, Fletcher. The Court made findings of 
fact and conclusions of law (JA 9, 13). On the issue here 
involved, it found as a fact that the decedent “possessed 
the requisite testamentary capacity to execute a will" (JA 
12-13). It concluded as a matter of law: "The provisions 
of D. C. Code Section 21-507 (21-1507) do not render the will 


| 
in question here invalid as a matter of law" (JA 13). There 


was no opinion or other indication of the ground of decision. 


Jurisdiction. 

Judgment in the District Court wes entered July 3, 1968, 
and notice of appeal was timely filed August 1, 1968 (JA 1). 
The appellate jurisdiction of this Court is invoked under 28 


U.S.C. Sec. 1291. 


Relevant facts. 

The facts pertinent on the issue presented are set forth 
in the complaint, admitted in the answer and substantially all 
inciuded in the findings of fact made by the Court. 

Plaintiff-appellant Rossi is a niece and next-of-kin of 
the decedent, Mollie Roberts McGilton. The defendant-appellee, 
Earl A. Pletcher, is 2 nephew and next-of-kin of the same dece- 
Gent; he is nominated executor in the will of Mollie Roberts 
McGilton dated August 31, 1963, which he offered for probate 
after hec death on June 20, 1967 (JA 9, 12, 14). 

The chronology of events is important: 

March 14, 1963, the petition of Mollie McGilton, the 
decedent, for appointment of a conservator for herself was 


filed in the United States District Court and Francis L. 


Young, Jx., Esq., a member of the bar, was appointed guardian 


ad litem {JA 11). The petition had been prepared by a lawyer 


at the behest of appellant Rossi (JA 10-11). 


April 8, 1963, as guardian ad litem, Young filed his 


report recommending appointment of a conservator (JA 11). 


April 22, 1963, Order entered appointing Francis L. 


Young Jz., Esq., conservator of the estate of Mollie 
McGilton (JA 11). : 

June 6, 1963, the conservator, Young, filed a certified 
copy of the petition for conservator for record in the Office 
of the Recorder of Deeds for the District of Colunibia under 
D. Cc. Code (1961) Sec. 21-507 (JA 3, 7). : 

July 11, 1963, the conservator Young filed his petition 
for order authorizing disbursements made in obtaining certi- 
fied copy and for fee for filing for record in the Office of 
the Recorder of Deeds for the District of Columbia (JA 11). 

August 31, 1963, Mollie Roberts McGilton executed the 
will here offered for probate and made the subject of the 
caveat proceeding (JA 12). This will had been drafted by 
the conszirvator, Young, and it was witnessed by him and one 
James Tr2ese, another member of the bar (JA 12). ! 

Jure 20, 1967, Mollie Roberts McGilton died, having 
been admitted to St. Elizabeths in March, 1966 (JA 13). 

The conservatorship commenced April 22, 1963, continued 
until the death of Mollie McGilton (JA 11, 2, De 


In June, 1967, the will of August 31, 1963, was filed 
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for probate with the affidavits, in regular form, of the wit- 
nesses, Young and Treese (JA 1, 12). 

July 3, 1967, Earl Fletcher, the appellee, filed his 
petition for probate of the will of August 31, 1963, and for 
letters testamentary to him as nominated executor. His 
attorney on the petition was Francis L. Young, Jr., Esg., 
the conservator who had recorded in the Office of the Recorder 
of Deeds the petition for conservatorship (JA 2, 7). 

September 25, 1967, Dorothy Rossi, the appellant, filed 
her comptaint in caveat of the proffered will (JA 1). This 
complaint was later amended in respects immaterial here. The 
complaint was grounded principelly on the provision of the 
testamentary capacity statute of the District and on the pro~ 
visions of the conservatorship statute. It asserted that, 
order for conservator having been entered, and certified copy 
of the petition for conservator having been recorded in the 
Office of the Recorder of Deeds on June 6, 1963, Mollie 
McGilton was, at the time of executing the proffered will on 
August 31, 1963, not “capable of executing a valid deed or 
contract” (JA 3). For, at that time, Mollie McGilton, was 4 


ward under a conservator and she wes, regardless of her actual 


mental condition, incapacitated by the specific provision of 


the conservatorship statute (D.C. Code (1961) Sec. 21-507: 
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ae a ntra exce’ nece 
transfe £ real and rsona ade 


by the ward after the filing /for record in the 
Office of the Recorder of Deeds/ and before the 
termination of the conservatorship are void. | 
(Emphasis supplied.) 


The complaint asserted that since, at the time of execation 
of the vill, any contract or transfer of property by the 
decedent-testatrix was or would have been "void, " she was not 
“capable pf executing 2 valid deed or contract" within the 
regui:-enent of the testamentary capacity statute (herein 
afte:, for brevity, called "the will statute”) (JA 3). 

Rossi moved for summary judgment on the ground set 
forth ir her complaint (JA 1) but her motion was dismissed 
by Hart, J. (JA 1). | 

At a jury-waived trial, the parties introduced evidence 


that extended to issues of mental capacity and undue influ- 


ence that are not here (JA 9). After trial, the Court below 


made findings of fact and conclusions of law (JA 9, 13). On 
the issue here presented, the findings included (JA 12-13): 


19. The Court finds as a fact . . . that at time 
of the execution of the August 31, 1963 will, the 
will in question here, that Mollie Roberts McGilton 
possessed the requisite testamentary capacity | to 
execute a will, 
And the Court concluded as a matter of law (JA 13): 


1. The provisions of D. C, Code Section 21507 
(21-1507) do not render the will in question here 
invalid as a matter of law. 
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ARGUMENT 


The Court below erred in holding, as a matter of law, 
that the conservator statute of the District of Columbia has 
no application (JA 13). 

There appears to be no question as to the validity of 
the conclusion ithat the undisputed facts brought into opera- 
tion, 2s to Mollie McGilton, commencing with a date prior to, 
and continuing through, the date of execution of the will of 
Mollie McGilton, the provision of the conservator statute-- 

- « - 2ll contracts, except for necessaries, and 

all transfers of real and personal property made 


by the ward after the filing and before the termin- 
ation of the conservatorship are void. 


Hence, it is not disputed that as of the date of execution of 


the guestioned will "all contracts, except for necessaries, 
and all transfers of real and personal property” made by 
Mollie McGilton were “void.” 

The conclusion of law by the Court below that D. C. Code 
(1961) Section 21-507, the conservatorship statute, does not 
render the will in guestion invalid is erroneous for two 


independent and alternate reasons: 


2 i A will is a type of "transfer of real and personal 


property” made "void" by the terms of the conservator statute 


standing alone. 
10 


2. The wills statute (D. C. Code (1961) Sec, 19-101), 


requires, not only that the testator, at time of execution, 
be possessed of the necessary mental capacity to execute a 


valid deed or contract, but, as well, be not disabled from 


making a valid deed or contract for any other reason. 


rt 
THE CONSERVATORSHIP STATUTE IS REMEDIAL AND RECORDATION 


THEREUNDER MADE THE WILL IN QUESTION VOID 


The conservatorship statute (Act of October 24, 1951, c. 
545, 65 Stat. 608) was plainly remedial in nature. In 
brief, and as codified, it provided in substance as follows 
(D. C. Code (1961) Title 21, Chapter 5.--Conservators) : 
ction 21-501 authorizes appointment of a conservator 
by the District Court-— 


If an adult person residing in or having prop- 


erty in the District of Columbia is unable, by 
reason of advanced age, mental weakness (not amount- 
ing to unsoundness of mind), or physical incapacity 
properly to care for his property. . - - 


Section 21-502 prescribes the requisite allegations of 
the petition, provides for notice, authorizes appointment of 
a guardian ad litem, and Girects appointment of a conservator 
upcn a finding that the prospective ward “is incapable of 
caring for his property.” 

Section 21-503 outlines the powers of the conservator, 
including “control of the estate, real and personal, of the 
person for whom he has been appointed.” 

Section 21-504 provides that when a person for whom con- 


servator has been appointed “becomes competent to manage his 
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property” he may apply to the Court for discharge of the con- 


servator and restoration to the care and control of his prop- 
erty. If the Court finds him competent, an order tor such 
restoration is required to be entered. 

Section 21-505 provides for appointment of a cenporaen, 
conservator, with or without notice, if found pecessarey for 
procection of the estate, 

Section 21-506 directs that the Court, in iis|idiecrecion! 
may appoint the conservator, or another, to be resconstte 
for the personal welfare of the person whose property is under 
conservatorship. 

Section 21-507, the last section, is the section with 


which we are most particularly concerned: 


Sec. 21-507. Lis pendens. 

Lis pendens: Upon the filing of a petition 
under this chapter, a certified copy of such peti- 
tion may be filed for record in the office of the 
Recorder of Deeds of the District of Columbia. If 
a conservator be appointed on such petition, all 
contracts, except for necessaries, and all trans- 
fers of real and personal property made by the 
ward after such filing and before the termination 
of the conservatorship shall be void. 


The undisputed facts establish that, as of the date of 


transfe £ rea rty b 1 ie McGilton 


were void. 


As appears from the chronology in the Statement (supra, 
p. 6), and from the Findings of Fact by the Court (JA 9), 
the petition for appointment of a conservator signed by the 
decedent (but prepared at thebehest of the plaintiff, Dorothy 
Rossi) was filed in the District Court on March 14, 1963 (JA 
11). On his report filed as guardian ad litem, and after 
hearing, Francis L. Young, Jr., Esg., was appointed on the 
petition, as conservator April 22, 1963 (JA 11). This vested 
him with control of the estate of Mollie McGilton (D. C. Code 
(1961) Sec. 21+503). But about 45 days after his appoint- 
ment, the conservator, of his own motion, took a second step 
under the statute. Without notice to anyone, none being 
reguired, the conservator filed a copy of the petition for 


@ppointment of a conservator for record in the Office of 


L/ 
the Recorder of Deeds, on June 6, 1963 (JA 11). This fil- 


ing for record in accordance with Sec. 21-507 quoted above, 
the order appointing the conservator on the petition having 
been already entered, brought into full operation and effect 


from and after June 6, 1963, the provision in that section: 


1/ The Findings of Fact omit the precise date of the filing 
for record in the office of the Recorder of Deeds (Fg. 15, 

JA 11). The actual date, June 6, 1963, is alleged in the com- 
pliant ard admitted in the Answer (Compl., para. 6; Answer, 
2nd Defense, para. 3 (JA 3, 7)). Counsel for the appellee 
has authorized this statement that he stipulates the correct- 
ness of the date June 6, 1963. 
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- - - 211 contracts, except for necessaries, and 
all transfers of real and personal property made 
by the ward after such filing and before the term- 
ination of the conservatorship shail be void. 


The Answer admits, but the Court did not find, that the con- 


servatorship did not terminate until the death of Mollie 
McGilton June 20, 1967 (Answer, 2d Defense, para. 3). 

The will here in question wes not executed until August 
31, 1963 (JA 12) and was thus executed during the period wher 
“all transfers of real and personal property” by the decedent 
were rendered void. 


B, The questioned will is “void" as a “transfer of . . . 


Appellee Fletcher contends, and the Court below impliedly 


held, that the voiding effect of the conservator statute on 


“transfers of real and personal property" does not embrace a 


will. 


ie led that " onvey 
a ex" and t “tran fe = 
includes a devise will. 
In Freitag v. Freitag, 47 App. D.C. 1 (1917), the 
| 
validity of a will wes challenged on the ground, among others, 
that the decedent testator was not a citizen. mea erecucor 
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relied on a 1905 statute making applicable to the District 


of Columbia &a prior 1897 statute authorizing any alien hold- 


ing title to lands in any of the territories to "cOnvey his 


title thereto.“ The reasoning of this Court is important. 
It neld (pp. 3-4): 

The word ‘convey’ means, ‘to transfer the title to 

or cf, as real estate.' (Stand. Dict.; Burrell's 

Law Dict. 281; Bl. Com. 294.) To devise property 

is <> convey it. Therefore, Henry C. Freitag, 

whether alien or citizen, had the power, at the 

time the purported will wes mde, to dispose of 

his property by will. 
While this statement of reasoning falls short of a classic 
syllogisa, it is nevertheless clear that 2 devise or will is 
held valid under the authority to "convey" only because a 
devise or will is held to be within the broadly descriptive 
word “transfer.” “The word ‘transfer’ has 2 still wider mean- 
ing. It includes all translations whereby property of one 
person becomes the property of another, whether by descent 
or purchase, and 2 will is a common assurance of a transfer 
which becomes effective at the death of the testator. 2 
Blackstone, Com. 294." Elwood v. State Soldiers Compensation 
Board, 232 P. 1049, 117 Kan. 753 (1925). “In passing, it 
might also be said that theword ‘transfer’ is one of general 


meaning 2nd may include the occasion of giving property by 


will." Hayter v. Fern Lake Fishing Club, (Tex. Civ. App.) 
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318 S.W. 2d 912, 915 (1958). A whole chapter is devoted to 


“Transfers by Will" in Tiffany on Real Property (1912), Cc. 20, 


2. The legislative history of the statute requires 
that “transfers" be read to i nclude “wills,” 


The history of this statute is important! in that it 
shows that a committee of the judges, particularly Judge 
Schweinneut, of the District Court were active in urging its 
enactmes and that Judge Schweinhaut made much of an actual 
and shocking example of the improvident will of a senile 
womin as typifying at least one of the evils against which the 
leg:.slat:.on was intended to protect. The legislation history 
further shows that section 7 (D. C. Code (1961) Sec. 21-507) 
here involved wes first introduced by an amendment made on 
the floor of the House after passage in the Senate, and that 


the sponsor of the ameridment made it emphatically clear to the 


House that "Void" @s used in the law means “void," not void- 


able. 


The bill that became the law, S. 11, 82d Cong., as intro- 
| 


duced by Senator McCarran, was introduced on January 8, 1951, 


and the same day referred to the Senate Committee on the Dis- 


trict of Columbia (97 Cong. Rec. 86). The antecedent of the 


bill is <cescribed in an unsigned copy of a letter from the 
| 
District of Columbia Commissioners dated February 13, 1951, 
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found in the materials of the House Committee of the District 


of Columbia, and in pertinent part reading as follows: 


Honorable Matthew M. Neely 

Chairman, Committee on the District of Columbia 
United States Senate 

Washington, D. C. 


My dear Senator Neely: 


The Commissioners have for report S. 11, 82d 
Congress, entitled a bill *to provide for the 
appointment of committees to conserve the assets 
of persons of advanced age,mental weakness, or 
physical incapacity.’ 


An identical bill wes introduced in the 8lst 
Congress, lst session, 2s S. 1113 entitled a bill 
*to provide for the appointment of committees to 
conserve! the assets of persons of advanced age, men- 
tal weakness or physical incapacity.' Following 
conferences between the judges of the United States 
District Court for the District of Columbia, repre- 
sentatives of the bar association of the District of 
Columbia, and counsel for the Senate District Com- 
mittee, amendments to S.1113 were agreed upon. The 
bill was! reported out favoribly (Senate Report No. 
2559) om September 13, 1950, and passed by the Sen- 
ate with the following amendments: 


Strike out all after the enacting clause and 
in lieu thereof insert the following: 


*Section 6. Where a conservator is appointed 
pursuant to the provisions of this Act, all con- 
tracts and business transactions subseguent to the 
filing of the petition, of 2 person for whom a con- 
seivator has been appointed hereunder, shall be pre- 
sured to be a fraud upon him and against his rights 
ant interests. 


'Amend the title to read as follows: 


‘A Bill to provide for the appointment of 
conservators to conserve the assets of persons of 
advanced age, mental weakness, not amounting to 
unsoundness of mind, or physical incapacity.' | 


S. 1113 as reported out by the Committee had 
the approval of the Commissioners and passed the 
Senate on December 15, 1950. 

The Commissioners recomMend that S. 11, if 
amended to conform with S. 1113, as reported out 
and passed in the 8lst Congress, do pass. 

The Commissioners have been advised by the 
Bureau of the Budget that there is no objection on 
the part of that office to the submission of this 
report to the Congress. 


Respectfully, 


President, Board of 
Commissioners, D. C. 


On March 14, 1951, the Senate Committee on the District 
of Colurbia reported back on S, 11 with recommendation (in 
accord with the Commissioners' letter) to strike out every- 
thing but the enacting clause and insert a competely new com- 
mittee draft (97 Cong. Rec. 2363; S. Rept. No. 171, 82nd 
Cong., lst sess,). See Committee Draft, S. 11 (App'x., Pp. 
4-7). 


The Senate, on April 11, 1951, agreed to the committee 


amendmer.ts and passed the bill as amended in committee (97 


Cong. Rec. 3625). 


In the House the bill, on April 12, 1951, was referred 


to the House Committee on the District of Columbia. Judge 
Schweinhaut then wrote a letter to the House Committee on the 
District of Columbia, as follows: 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


June 2, 1951 
Dear Mr. McLeod: 


This letter is pursuant to our telephone con- 
versation on yesterday concerning S. 11 which passed 
the Senate on April 11 and is now in the House Dis- 
trict Committee. Hence, I think it unnecessary to 
review the history of the proposed legislation. The 
purpose of this letter, therefore, is to urge the 
immediate passage of the bill in the House, if at 
@1l possible. 


I have just considered and decided a case, the 
disclosures in which cause me to believe that what 
has always been desirable legislation is actually 
immediately imperative for the protection of people 
who cannot manage their own affairs but who are not 
of ~nsound mind, The facts in brief are these. A 
worrn, now 88 years old, is under the absolute dom- 
ination of a man who has been a roomer in her house 
for some fifteen years. He has obtained most of her 
essh, has had her execute a power of attorney giving 
him complete authority to handle her property, 
has had her make a wi eaving everything to him 

which also forgives him an indebtedness to her of 
$5,500) and has tried to put the finishing touch 

on by marrying her. That, it seems, has been pre- 
vented so far because the priest who visits her regu- 
lar*y has refused to perform the ceremony. Several 
years ago she made a deed to the house she owns to 
her niece. This to protect the niece against the 
day when the old woman could no longer handle her 
own affairs. This deed was destroyed by the roomer 
but about 3 years ago she told her physician (for 
20 years) she wanted the niece to have the property 
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and couldn't the doctor do something about it. 
He informed the niece, the deed was prepared, 
executed and delivered. When the roomer found) 
out about it some months later he got a lawyer 
and filed a suit for the old woman to have the) 
deed set aside as fraudulent. That is why the 
matter came before me and she is now protected 
only to the extent that during her lifetime her 
house cannot be sold from under her, The niece 
had seen to it that the life estate was retained. 
In about 1950, a mental health proceeding was 
instituted by her sister (mother of the niece who 
was the defendant in the case I had). That was 
abortive, She was adjudicated by the Court to be 
of unsound mind, a jury trial was demanded and the 
jury held that she was not of unsound mind, That 
is the expected result in such situations because 
of the natural and understandable reluctance of a 
jury to hold ‘insane® a person who is just senile. 
At present, there is no alternative. You're in- 
sane or you're sane, 


And so we have the situation that her only) 


relatives, a sister, two nieces and a nephew are 
effectively barred from protecting her property 
or her person solely because of the absence of | 
statutory authority to enable our court to do any- 
thing about it; or any other court, for that mat- 
ter since no one can remove him from her home except 
herself and she is incapable of doing so. 
If this bill could be passed promptly, it | 
would be possible to afford a complete solution to 
the several problems which are involved in this par- 
ticular case and enable us to deal with many similar 
situations which now and always will exist. 


I would deeply appreciate it if you would pass 
this information on to Congressman McMillan. You 
might say, too, that while the judges of our court 
do not take official position on the bill since it 
does not directly affect the court itself, I'm sure 
I speak for all of them as individuals, 


Very truly yours, 


s/ EB, A. Schweinhaut 


Wiltiam N. McLeod 


Eouse District Committee 
Room 445, Old House Office Building 
Washington, D. C. 2/ 


One of the specific targets of the legislation, in the 
mind of cudge Schweinhaut at least, is thus shown to have been 
the avoicance of 2 will of a senile woman who could not be 
shown to be of unsound mind. 

The House Committee reported the Senate bill back without 
amendment (H. Rept. No. 631, 82d Cong., lst sess.; 97 Cong. 
Rec. 3806, 6840). 

When the bill was called up for consideration by the 
House 2s Committee of the Whole, Mr. Harris of Arkansas 
explained the reasons for the legislation. His statement, in 
pertinent part, shows that the danger of improvident disposi- 
tion by will had been impressed on the minds of those who had 


3/ 
read the Schweinhaut letter (97 Cong. Rec. 7077) : 


2/ Found among the original materials of the House Committee 
on the District of Columbia, in files deposited in the Archives. 


3/ The whole of the House debate as reported in the Congres- 
sional Record is set out in the Appendix, pp. 8-13. 
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This matter was called to the attention of 
both committees in the House and Senate by one of 
the judges of the District Court. In fact, he 
advised that there were a number of situations where 
some provision should be made whereby some person 
be appointed to take over and look after the prop- 
erty of the parties under the supervison of the 
Court. 

I might say for the information of the Members 
of the House that one of the judged of the United 
States District Court advised us of a case where 
there was an @lderly lady, 88 years old, who was 
under the absolute domination of a party who had 
been a roomer in that house for some 15 years) He 
had obtained most of her cash. He got her to! execute 
a power of attorney giving complete authority to 
handle her property. He had her make a will leavirg 
eve ything to him, and, in fact, he had a debt of some 
$5,500 forgiven. Consequently, this lady who/has 
reached this age is about to be dispossesed of all her 
property. She is mentally incompetent to do peers) 
about it. (Emphasis supplied.) 

Mr. O'Hara of Minnesota presented a complete new draft as a 
substitute, including as section 8 thereof a provision, in 
| 

lieu of the Judges' section 6, and in substance identical 
with the language of section 7 of the law as finally enacted 
in D. C, Code (1961) Sec. 21-507 (97 Cong. Rec. 7077). The 
title of the O'Hara bill as there set out (App'x., Pp. 13) 
also shows intent to protect the ward's family against want 


by waste of the estate (which, of course, could include improv- 


ident disposition by deed or by will, or by contract to make 


a will). Mr. O'Hara explained (97 Cong. Rec. 7077-7078 
| 


(App'x., infra, pp. 9-10)): 


Mr. Speaker, this legislation, as has been 
explained by the gentleman from Arkansas, origin- 
ated out of the anomalous situation which exists 
in the District of Columbia that if an individual 
is not insane or is not a drunkard or a drug addict 
there is rothing that can be done by the court to 
protect that individual or to preserve the assets 
of the individual against waste. 


. ° . © . . ° . 


Many of you have had these rather tragic ex- 
periences of dealing in your home States with 
persons who are in the shadowland between normal 
and subnormal, yet they are not insane or totally 
incompetent. They are perhaps incompetent to 
rightfully manage their property and by reason of 
some othcr condition which may exist they are 
wasting their property or causing a weste of their 


property am are liable to subject themselves and 
their loved ones to want . . . (Emphasis supplied.) 


The O'Hara draft radically changed the provisions origi- 


nally suggested by the judges, incorporated in the bill as 


passed by the Senate as sec. 6 (supra, p. 18), and merely 


setting up a presumption of fraud. Referring to section 8 
of his proposed amending draft bill (97 Cong. Rec. 7076), 
corresponding at that time to section 7 (the lis pendens or 
transfer-voiding section here involved) Congressman O'Hara 
said (97 Cong. Rec. 7078, bot. 3d col., App'x., infra, p. 
10): 
One other feature I have provided in here, 

which I think took care of a rather obnaxious pro- 

vision in the original bill, relates to the filing 

of a lis pendens which is oftentimes necessary. In 


my practice I had such an occasion where a man by 
reason of drunkenness was wasting his property and 
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subjecting his family to want. Some sharpshooters, 
were trying to get him to dispose of his property. “/ 


He happened to be a widower. There is a provision 

in my own State that you may file such a petition, 
and file a copy of such in the register of deeds 
office, and it can be indexed against the property. 
It is immediately notice to anyone attempting | to 
deal with the individual that he is under question as 
being a competent person. That, of course, would 
amount to public notice to anyone so attempting to 
take advantage of such an individual. (Emphasis 
supplied, ) 


On questioning by Mr, Harris of Arkansas, Mr. O'Hara 


emphasized (27 Cong. Rec. 7080, App'x., infra, Pp. 12): 


- - - if @ guardian be appointed on such petition, 
all contvacts except for necessaries and all trans- 
fers of real and personal property made by the werd 
after such filing and before the termination of the 
guardianship shall be void. I make them absolutel 


void; they are not voidable; they are void. (Empha- 


sis supplied.) 


The O'Hara amendmentpassed the House (97 Cong. Rec. 7081; 
| 
App'x., infra, p. 13). The Senate disagreed, asked for a con- 


ference and conferees were appointed (97 Cong. Rec.) 8505). 


The House insisted on its amendments and agreed to @ confer- 


ence; conferees were appointed (97 Cong. Rec. 9353). 
| 


The conference report (97 Cong. Rec. 1026, 82d Cong., ist 


sess.; App'x., pp. 14, 17) includes a statement on the part 


4/ Admittedly, transfers by will are most frequently referred 
to as "dispositions" of property by will. Coupled with the 
fact that he expressly noted the absence of a spouse, the 

use by Congressman O'Hara of “dispose of his property," for- 
tifies the inference that he was here talking about a dispo- 
sition by will. 
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of the managers for the House that emphasizes the change in 
the section of the bill here involved: 
The conference substitute embodies section 8 

of the Rouse amendset, which provided that all 

ecrnrzacts; (except for necessaries) and property 

trensfe:s made by @n individual under conservator- 

ship shéll be void. The corresponding section of 

the Senate bill provided only that contracts and 

business transactions of any such individual shall 

be presumed to be 2 fraud upon the conservator. 

The explanation by Senator Pastore, one of the Senate 
managers, or¢2red printed in the Congressional Record, clearly 
gives to the voiding provision of section 7 a scope broad 
enough to include an ambulatory will. His statement, in per- 
tinent part, was (97 Cong. Rec. 13216): 


- - - it gives the court power to order the Conser- 
vator to be responsible for the personal welfare of 


such person 2s well as his property, and makes any 

transaction by the incompetent after filing of a 

petition void. (Emphasis supplied.) 

The Conference Report was agreed to by the House (97 
Cong. Rec. 12266) and by the Senate (97 Cong. Rec. 13216); 


was signed by the Speaker and the President Pro Tem of the 


Senate (97 Cong. Rec. 13320, 13405); it was approved and signed 


by the President as P.L. 196 October 24, 1951 (97 Cong. Rec. 
13732). 

A will is plainly a “transfer” of property even though it 
becomes effective only upon death. If the Court deems the 


term to be ambiguous, 2s used in the statute for 
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conservatorships, it is nevertheless required to give primary 
weight to the remedial nature of the statute and to, construe 
the provisior liberally so as to fulfill the whole legisla- 


tive pus»ose of the enactment. AJexander Bryant Co, v. New 


York Steam Fitting Co,, 235 U.S. 327, 339; State Farm & 


Casualty Co. v,. Tashire, 386 U.S. 523, 533. 


Under the circumstances of the instant case, the conserva- 


torship statute, standing alone, and without aid of any other 


statute, by its express terms renders the will here in gues—- 


tion void. 


It 
UNDER THE DISTRICT OF COLUMBIA STATUTE AS TO 
TESTAMENTARY CAPACITY THE WILL IN 


QUESTION IS NOT GOOD FOR ANY PURPOSE 


The D. C. Code (1961), Sec. 19-101 (D. C. Code (1967), 
18-102) in pertinent part provides: 


No will . . . shall be good and effectual for 
any purpose whatever unless the person making the 
sam2 . . . be at the time of executing or acknowledg- 
ing it, 2s hereinafter directed, of sound and dispos— 
ine ming and capable of executing a valid deed or con- 
tract. (Emphasis supplied.) 


Here, the conservatorship statute plainly made the decedent, 
Mollie McGilton, not “capable of executing 2 valid deed or con- 
tract.” By its terms, and on the facts, "all contracts, except 


5/ 


for necessaries, and all transfers of real and personal prop- 


erty” made by her were, as of the time of execution of the pro- 


posed will “void.” It should be unnecessary to argue that 
this made her "not capable of executing a valid deed or con- 
tract." Certainly this is so if the Court gives effect to 


the plain and unambiguous language of each of the two statutes. 


5/ This exception manifestly irrelevant here. A. contract for 
necessaries is defined, not as a “valid contract," but on 
the theory of "guasi-contract” and only for the reasonable 
value of the necessaries furnished. 2 Williston on Contracts 
(3rd ed.) Sec. 240, pp. 49-50; Sec. 255, pp. 91-92; Sec. 270 
A, pp. 149-150. 
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No occasion is presented for reading them together to elimin- 
ate conflicts. Each, standing alone, need be given only the 
literal intent of its own plain words. The sachs: and 
received meaning of the language is clear, and the intention 
of each statute is plain. There is no room for attempts to 

| 


construe away the plain language. Construction of a statute 


to ascertain legislative intent is resorted to only where the 
language is ambiguous, or where its plain meaning would lead 
to an absurd consequence, Whelan V. Welch, 50 App. D.C. 173, 
176, 269 Fed. 689 (1921); Robertson v. United States ex_ rel. 
Baff, 52 App. D.C. 177, 181, 285 Fed. 911 (1922); Coombe Vv. 


United States ex rel, Selis, 55 App. D.c. 190, 191, 3 F, 2d 


714 (1925); District of Columbia Nat Bank v. District of 
Columbia, 121 U.S, App. D.C. 196, 198, 348 F. 2d 808 (1965). 


Rules of construction are never used to create ambiguity and 


doubt. Wilbur v. United States ex rel, Wold Co., 58 App. 


D. C. 347, 348, 30 F.2d 871 (1929). ; 


The appellee, Fletcher, nevertheless, pitches his argument 
on the assertion that the requirement of the wills statute 
("capable of executing a valid deed or contract") does not 
mean what it says--that this furnishes merely an added stand- 


ard for determining whether the other test of the wills statute 


("of sound and disposing mind") is satisfied. We concede 


that the "capable" clause is frequently so used and do not 
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deny the propriety of so using it. Stewart v. Elliott, 2 
Mackey (13 D.C.) 307, 318 (1883); Barbour v. Moore, 4 App. 
D.C. 535, 547 (1894). Appellee Fletcher, however, goes 
fartherand urges that this is the only meaning of the “cap- 
able” clause. 

Fletcher below argued a number of decisions of other 
jurisdictions that lack of capacity to make a contract does 
not necessarily demonstrate lack of testamentary power. But 
the statutory law of none of these contained the reguirement 
that the testator be “capable of executing a valid deed or 
contract." This provision is peculiar to the statute of the 
District of Columbia and the statute of Maryland from which 
the District statute was originally drawn. In this aspect, 
the testamentary law of the two jurisdictions is unique. See 
1 Page on Wills (1960 ed.) Sec. 12.20, p. 605, note 35. 

A, The statutory requirement that the testator be "capable 
of executing 2a valid deed or contract” clearly denies 
testamen i ds 
are_ unde ni imi to men- 
tal infirmity, void. 


The history of the testamentary capacity statute of the 


District establishes that the reguirement “capable of execut- 


ing a valid deed or contract” denies power to make a will to 


any member of a class which, for reasons other than natural 
30 


infirmity and without regard to soundness of mind, ie for 

reasons of established or legislative policy denied capacity 
to make a deed or contract. 
| 


The testamentary law of the District of Columbia is 
derived directly from the testamentary law of Maryland. The 
Organic Act of 1801 provided (Act of February 27, 1801, sec. 
1, 2 Stat. 103, 104-105): 

That the . . . laws of the State of Maryland, 
as they now exist, shall be and continue in force 
in that part of the said District, which was ceded 


by that State to the United States and by them 
accepted as aforesaid. 


See D. C, Code (1967), Vol. 1, p. xxxv. 


The Act of 1801, supra, thus adopted the testamentary 


law of Maryland (Maryland Act of 1798, c. 101, 2 Kilty's 


Laws) which was enacted on the last day of the November, 
1798 session of the Assembly of Maryland, January 20, 1799, 
and became effective on June 1, 1799. The Maryland Act is 
entitled: 


"Bn Act for Amending and Reducing into System. ‘the 
Laws and Regulations Concerning Last Wills and 
Testaments, the Duties of Executors, Administrators 
and Guardians, and the Rights of Orphans and Other 
Representatives of Deceased Persons. 


The Act provided: 


Whereas the laws and regulations relative to 
the estates of deceased persons, comprehend a 
great variety of subjects, and relate to citizens 
of every description, not only are become compli- 
cated and difficult to be understood, but are found 
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by experience to be greatly inadequate to the pur- 
pose for which they are framed; 


II. BE IT ENACTED, By the General Assembly 
of Maryland, that every provision, rule or regula- 
tion, contained in any Act of Assembly heretofore 
passed, or in any English statute introduced, used 
or practised under, in this State, which is incon- 
sistent with, or repugnant to, anything contained in 
this Act, Be and it is hereby repealed and rendered 
utterly void and of no effect. 


III, ‘BE IT ENACTED, that the following rules, 
erGers ani reguletions, shall be taken, held and 
consider:d, in all courts, tribunals and offices, 
ané@ by all judges, justices and officers in this 
State, subject to the law of the land. 


. - - - . . . ° 


3. No will, testament or codicil, shall be 
good anda effective for any pUrpose whatever, un- 
less the person making the seme be, at the time of 
executing or acknowledging it as hereinafter direc- 
ted, of sound and disposing mind and capable of 
executing 2 valid deed or contract. No will, testa- 
ment, or codicil, shall be good and effective to 
pass any interest, or estate in any land, tene- 
ment,or incorporeal hereditament unless the person 
making the same, if a male, be of the full age of 
21 years, and if 2 female, of the full age of 18 
years. (Emphasis supplied.) 


As enacted by Maryland, the 1798 Act, and adopted as District 


of Columbia law in 1801, the statute as to testamentary capa- 
city was thus in substance identical with the D. C. Code pro- 
vision of 1961 and 1967. 

"Capable of executing a valid deed or contract" as 
initially enacted in Maryland was effective to bar persons 
who were not necessarily disgualified by reason of mental 
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infirmity. This provision was effective to bar married 
Y | 


women from making a will because they were unable to make a 
valid contract or deed. 
| 


At common law the Statute of Wills (32 Hen. VIII (1540)) 


granting testamentary capacity to all, was modified by the 
exception as to married women added by the "Bill concerning 


the Explanation of Wills"(34 & 35 Hen, VIII, ¢. 5 (1542)) 


which provided: 

- - - that wills or testaments made of any manors, 
lanis, tenements, or other hereditaments, by = 
women covert, or person within the age of twenty- 
one years, idiot, or by any person de non sana | 
memory, shall not be taken to be good or effectual 
in law. (See Allison Reppy, The History of the 
Law of Wills and Testaments in England, 16 George- 
town L. J. 194, 209, 213, 214). 


Women covert were thus barred from making wills at the 


common law, But as this Court noted in Clawans v. pen 


67 App. D.C. 366, 92 F. 2d 517 (1937) (at pp. 368-369) : 


- - - Since 1847 the District has consisted only 
of that part ceded by Maryland (Act of July 9, 
1846, 9 Stat. 35; Phillips v. Payne, 92 U.S. 130, 
133, 23 L. Ed. 649). The testamentary law of 
Maryland (Maryland Act of 1798, ch. 101, Kilty's 
Laws) became operative in that state on June 1, 
1799, and was in force on February 27, 1801 Ges 
tion 5, ch, 101, Maryland Act of 1798). This 
court has declared that ‘the Ma and Act 
superseded the common law in that State, and became 
the law of this District," and that the decisions 
of the court of thst state have a bearing upon the 
construction of the District Code, ‘inasmuch as 
our /testamentary/ law was taken largely from that 
State." Berry & Whitmore Co. v. Dante (1915), 43 
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App. D.c.: 110. . . . A comparison of the testa- 
mentary law in the Maryland Code of 1888 with the 
1901 District Code clearly shows that the testa— 
mentary provisions of our Code were largely based 
thereon and in many instances are almost identical; 
in addition, most of our Code provisions are sub- 
stantially similar to provisions of the Maryland 
Act of 1798. (Emphasis supplied.) 


The common law embodying the Statute of Wills and the excep- 
tion therefrom of married women was thus superseded by the 
Maryland testamentary act of 1798. The denial to married 
women of the right to make a will wes, however, continued by 


the prov:sion in the Maryland testamentary law and the District 


law with which we are here concerned--"“capable of executing a 


valid deed or contract.” 

This is confirmed by the Report of Chancellor Kilty, 
1811, under the direction of the State Government and pursuant 
to a resolution of the General Assembly (1800). The Report 
is entitled: 


A Report of All such English Statutes as 
Existed at the Time of the First Emigration of 
the People of Maryland, and Which by Experience 
Have Been! Found Applicable to Their Local and 
other Situations; and of such others as Have 
Since Been Made in England or Great Britain, and 
Have Been Introduced, Used and Practised, by the 
Courts of Law or Equity; and of such Parts of the 
Same as May be Proper to be Introduced and Incor- 
porated into the Body of the Statute Law of the 
State. 


In this report, under a section headed 


Statutes and Parts of Statutes Found Applicable 
but Not Proper to be Incorporated (p. 140) 
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the text states (p. 163): 
32. Hen. 8 -,A.D. 1540 


Chap. 1. The Act of Wills, wards and primer 
seisin, whereby a man may devise two parts of his 
land, 
The most concise account of the effect of this 
statute as explained by 34 Hen. 8, Ch. 5, is given 
in 2 Bl. Comm. 375, to wit: That all persons being 
seized in fee simple (except feme-coverts, infants, 
idiots, and persons of non-sane memory) might by 
will and testament in writing, devise to any other 
person, but not to bodies corporate, two thirds of 
their lands, tenements and hereditaments, held in 
chivelry, and the whole of those held in socage; 
which by the alteration of tenures by the statute 
of Charles the Second, amounted to the whole of 
their landed property, except copyhold Tepementey 


It is not thought necessary to attempt a more 
particular description of those statutes, because, 
although they undoubtedly extended to the province, 
and continued in force in the state before the | 
testamentary law, it is considered that (supposing 
them not repealed thereby), it is not necessary or 
proper that they should be incorporated, &c. in 
addition to the comprehensive provisions that are 


made in that law.§/ | 


The 14th section of the statute, 34 Hen. 8 
Ch, 5, declared, that wills &c by any woman covert 
or person within the age of twenty-one years, idiot 
or person of non-sane memory, should not be taken 
to be good or evidictive in the law. In the testa= 


mentary Jaw, women covert are not by name incapaci 
tated, but in addition to what might be implied = 
the ist section. The 3d prescribes that the persons 


devisin ha be_ca e_of ing a2 valid dee xr 
contract, by which they must be considered as ex- 
cluded. (Emphasis supplied.) 


6/ This statement fortifies the correctness of this Court's 
ruling in Clawans v. Sheetz,supra, p. 33, that the "Maryland 


Act of 1798 superseded the common law in that State," 


35 


It is thus plain that by the direct antecedent of the law 
here in question, married women were, as a class, deemed 
excluded from testamentary capacity, not because of mental 
unsoundness, but because they were not "capable of executing 
@ valid deed or contract." Since the British common law wes 
thus superseded, the clause “capable of executing a valid 
deed or contract” as included in the Maryland Act of 1798 
wes essential and rightly regarded as effective to continue 
in the iiryland testamentary law the same exception as to 
married women that obtained under the Statute of Wills and 
the common law. The same clause, from the same source, in 


the District statute thus has significance and content in 


addition to the exclusionary effect of the "sound and dispos- 


ing mind” clause. & was meaningful and effective to deny 
testamentary capacity in 1798 and 180l--not because of men- 
tal infirmity--but purely as a matter of legislative policy, 
to classes of persons that fell within its scope because lack- 
ing in legal power to contract or deed property. In addi- 
tion to married ee eee ee class so excluded was made up 


of slaves until the institution was abolished. 


7/ In 1798 and 1801 and for many years thereafter, married 
women, at common law, had no capacity to make a valid and 
binding contract. Elliott v. The Lessee of Piersol, 1 Pet. 
328, 338; Burton v. iarshall, 4 Gill 487, 403 (Md. 1846); 
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As to classes of persons other than those men 
qualified, the testamentary capacity became dormant after 


women were given the right to contract and the disabilities 
of slavery disappeared. But this Court recognizes that the 
full meaning of all parts of a statute is not lost or 


repealed by desuetude. Here, with the passage of the conser- 
vatorship statute in 1951, there was created in law a new 
class which was under disability, like disabilities of cover~- 


| 
ure and of slavery, for reasons other than established natural 


infirmity (cf. 1 Jarman_on Wills (6th ed.) p. 52). 


Norris v. Lantz, 18 Md. 260, 269 (1862); Nusz v. Grove, 27 Md. 
391, 401 (1867); see licElfresh v. Schley, 2 Gill 181, 201 
(1844) ("There are cases of void wills such as the will of a 
feme covert, or of an infant.") Atkinson on Wills (lst ed.) 
Sec. 71, pp. 179-180; ibid., (2d ed.) Sec. 50, p. 228. In 
Maryland they were given the independent right to contract and 
the full right to make a will by statute in 1898. See Md, 
Code Ann. (1957) Art. 45, Secs. 4-5. In the District of Col- 
umbia, when women covert were given limited power to dispose 
of their property as if femes sole, the statute affirmatively 
stated they should have power to "convey, devise and bequeath 
the same." Act of April 10, 1869, c. 23, 16 Stat, 45; 
Hamilton v. Rathbone, 175 U.S. 414, 416-419; see Zeust v. 
Staffan, 14 App. D.C. 200, 213, mod, 16 App. D.c. 141, 144 
(,900); 1 Jarman On Wills (6th Amer. ed.), pp. 51-52. 


8/ Slaves, under the institution of slavery ,were incapable 
o£ entering into a valid contract, Hall v. United States, 
92 U.S. 27, 30 (1876), 23 L. ed. 597, 599; Hall v. Mullin, 

5 H. & J. 190, 193 (Md. 1921); Bland v. Dowling, 9 Gill & 

J. 19, 27 (Md., 1837). 
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Recent Gi fication and re-enact £ th e e 
capacity statute and of the conservatorship statute con- 
firms that they 2re reqarded as part of a comprehensive 
plan each to be given effect according to its plain 
languece. 

Prior to the death of the decedent and with minor revi- 
sions as to form, but none as to substance, the wills section 
and the conservatorship section here involved were revised, 
codified and re-enacted as parts of a single legislative Act: 
"Part III of the District of Columbia Code, ‘Decedent's 


Estates and Piduciary Relations.'" P.L. 89-183, Act of 


September 14, 1965, 79 Stat. 685, effective January 1, 1966. 


See Section 1 of the Act, as set forth in 2 D.C. Code (1967), 
p. 957. It would be a strange and bizarre rule that would 
hole that each statute is to be read insulated from the 


other, and as if it did not exist. 


CONCLUSION 
The conservetorship statute, on the established facts, 
and by reason of the conservator's recording of the petition 
for conservatorship after order for his appointment, clearly 
placed Mollie McGilton under disability to make any contract 
or make any transfer of real or personal property. Being so 


Gisabled by positive law, Mollie McGilton, at the time of 
38 


executing the will here in question, was not “capable of 
{ 


executing a valid deed or contract" within the meaning, in 
law, of that language in the District of Columbia statute as 
to testamentary capacity. It is therefore, respectfully, 


submitted that the will in caveat is not good or effectual 


for any purpose whatsoever and should be held for naught. 


The conclusions of law of the Court below as to the conserva ~ 
torship statute is manifestly erroneous as a matter of law 


and the judgment thereon founded shoule be reversed and the 


cause remanded with directions to enter judgment for the 
| 


appellant on her caveat complaint, 


William D. Donnelly 
919 Eighteenth Street, N. W. 
Washington, D. C., 20006 
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[Report No, 171] 


IN THE SENATE OF THE UNITED STATES 


Janvany 8, 1951 


* Mr. McCarran introduced the following bill; which was read twice and 
referred to the Committee on the District of Columbia 


Marcu 14 (legislative day, Mancir 12), 1951 
Reported by Mr. Pasrore, with amendments - 


{Strike out all after the enacting clause and Insert the part printed fn {talie} 


_A BILL 


I To provide for the appointment of committees to-conserve the 
assets of persons of advanced age, mental weakness, or 
physical ineapacity. 

1 Be it enacted by the Senate and House of Representa- 


' 2 tives of the United States of America in Congress assembled, 
4 Columbia is aneble, by season of advanced age; mental 


oe 


Sze, 2; Leen the Sinz of suet: petition the count shel 
fx a thane and piece for @ hensing and shell eaase nob tev 
than seven days’ netlee thereof te be given te the person 
fox srhom a eemmmittee is te be appointed; exeept thet for 
eanse shown the const may dizeet that @ shorter notiee be 
if any, and, if the incompetent person jg at te any 
ehezze of his duties shall exeente @ bond; with sufficient 
formenee of his duties as such committee: and he shell have 
to adinst end settle all necomity owine Ly Lim, and to sue 
of such person; and the nmintennnee of his family and edt 
ention of bis elildren: and shell it alt other zespects perform 
the sume duties mind hve the suite sidits ati respeet to 


ee we es ee tt eg 8h ee 


j 

of 

‘ r 

} 

; } 
t 

mat 


1 the property of suck person ev pertain to committees of 


2 aneties and idieter « 7 
nee ee enn er 
4 been appointed ander he provisions of this chet shall become 
5 competent to manage hie property, he mey apply te such 
6 eourt to have sueh committee discharzed and the eare and 
7 control of his property restored te him and if is shell appear 
8 to the satisfaction of dhe court that euch applieant is eom- 
9 -petent to have the eare end eontrel ef iis Sromey, an 
10 order shall be entered restoring such person to all the sights 
aga and privileses enjoyed before such committee was appointed: 
J 12 The court shell have the seme powers with respect to the 
f . 13 property: of ang incompetent person for whem a committee — 
1£ has been so appointed as is hes with respeet to the property 

15 of infants: 

16 ‘Sre- 5; Upon the Sling ef a petition as previded by this 
IT Aes the court mas; with or withent netiee or hearing, appoint 
B 618 9 temporary committee of the estate of the incompetent, if i 
19° deems auch ection necessary: for the protection of guek estate: 
a9 @ permanent committees ean he appeinted er antl sooner 
discharged: | 

Se; G: HH, at any time prio te the appeiniment of a Se 

committee ag provided by: this let; the ineompetens chal) 


+ 
persea te set as sue committee: and if it shall appear te the 


be ia weiting and sicned by the incompetent, or by dome 


and by his exprese dizections: and attested amd sabseribed 
“the tine of mokine ste raceention, eanpatant te de ae, 
That if a person residing in or having property in the Dis- 
trict of Columbia is unable, hy reason of advanced age, 
mental menkness (not amounting to unsoundness of mind), 
or physicnl ineapacity properly to care for his property, 


the Tnited States District Court for the District of Columbia 
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due such 


and seltle 


c=) oo co | a a Las oo. tb Ww: 


may, upon his petition or the sworn petition of one or more 


of his relatives or friends, appoint some fit person to be 


conservator of his property. 

Sec. 2, Upon the filing of such petition, the court shall 
fiz a time and place for a hearing thereon; and shall cause 
at least fourteen days’ notice thereof to be given to the per- 
son for whom a conservator is sought to be appointed if he 
is not the petitioner, and to such other persons as the court 
shall direct, The court in its discretion may appoint some 
disinterested person to act as guardian ad litem in any pro- 
ceeding hereunder. Upon a finding that such person is 
incapable of caring for his property, the court shall appoint 
a conservator who shall have the charge and management 
of the property of such person subject to the direction of the 
court. 

SeEc. 3. Such. conservator before entering upon the dis- 
charge of his duties shall execute an undertaking with surety 
to be approved by the court in such maximum amount as the 
court may order, conditioned on the faithful performance of 
his duties as such conservator; and he shall have control of 


the estate, real and personal, of the person for whom he has 


been appointed conservator, with power to collect all debts 


due such person, and upon authority of the court to adjust 
and settle all accounts owing by him, and to sue and be sued 


in his representative capacity. Ile shall apply such part of 


$43 


25s. 6 aes Se ote ab Gos ons s ence 


ne me a eee 


_ the: annual income, ond such part of the principal: as the 
court may authorize, of the estate of such person to the 
support of such person, and the maintenance. and education 
of his family and children; and shall in all other respects 

perform the same duties and. have the same rights and 
powers with respect to the property of such person as have 
guardians of the estates of infants. 
Sec. 4. When any person for whom a conservator has 
been appointed under the provisions of this Act shall become 
competent to manage his property, he may apply to such 
court to have such conservator discharged and to be restored 
to the care and control of his property. If the court finds him 
to be competent, an order shall be entered restoring the care 
and control of his property to such person, T he court shall 
have the same powers with respect to the property of any 
person for whom @ conservator has been appointed as it has 
with respect to the property of infants under guardianships. 
Sec. 5. Upon filing of @ petition as provided. by this 
Act the court may, with or without notice or hearing, appoint 


| 
a temporary. conservator of the estate of any person here- 


under, if it deems such action necessary for the protection of 


such estate, subject to the provisions for an undertaking con- 
tained t in section 3 hereof. Such temporary conservator shall 
serve only oaths such time as a permanent conservator can be 


appointed or until sooner discharged. 
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7 
SEc. 6. Where a conservator is appointed pursuant to 


the provisions of this Act, all contracts and business transac- 


whom a conservator has been appointed hereunder, shall be 


presumed to be a fraud upon him and against his rights and 


1 

2 

3 tions, subsequent to the filing of the petition, of a person for . 
4 

5 

6 


interests, 


Amend the title so as to read: “A bili xv provide for the 
appointment of conservators to conser“s the assets of persons 
of advanced age, mental weakness; ior amounting to 
unsoundness of mind, or physical incapacity.” 


oh cetinreaal etre ansoe 
1 


ne i 
i 
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bout to engage iu aD 
nich constitute br will 
a of this act, OF any Tes! 
nutrement thereunder, he may 
c to the United States District 
the District of Columbia for an 
compliance with this act 
uirement, 
o 


i 


Ti 
it 


tied to receive rent for the use oF 
bancy of any housing tions. 
“*(b) ‘The term “person” 

po individuals, 


5 ondence. memoranda, and other duce 
bments, and drufts and copies of the foree 
o ng. 
© ‘sypagasiLitTY 
“see. 12. If any provision of this act oF 
he application of such provision to any per~- 
m or circumstance shall be held invulld, 


i 


qne validity of the remainder of the act 
and the applicablluity of such provision to 
urcumstances shall not be 


gro. 13. There are hereby authorized to 
de appropriated such funds as may be nocea= 
to carry out the provisions uf this act, 
to be paid out of moucy In the Treasury of 
United States to the credit of the Dis- 
trict of Columbia not otherwise appropriated, 
“‘smoatT TITLE 
sce. 14. This act may be cited as the 
“District of Columbia Emergency Ren! 
of 1951". 
“sxc. 2. This act shall take effect on the 
day following the date of its enactment.” 


whereby the bill H. R. 
4431 was passed were vacated, and that 
bill laid on the table. 


ity, and ask unanimous consent that the 
bill be considered in the House as in 
Committee of the Whole. : 
The SPEAKER. Is there objection to 
the request of the centleman from 
va 


Be it enacted, etc. 
ing in or having property 3 
Columbia is unable, by resson of advanced 
age, mental weakness (not amounting to 
unsouncness of mind), or physical inca- 
the 


y- 

Sec. 2. Upon the filing of such petition, 
the court shall fx « time and place for * 
hearing thereon; and shall cause at least 
14 days’ notice thereof to be given to the 

for whom @ conservator Is sought to 
be appointed if he ls not the petitioner, and 
to such other persons as the court shall 
Girect, ‘The court in its discretion may ap- 
pulnt some disinterested person to act as 
jan ad litem in any proceeding here- 
under. Upon a finding that such person is 
incapable of caring for his property, the 
court shall appoint a conservator who shall 
have tho churye and manngement of the 
property of such porson subject to the diruc- 
tion of the court. 
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tor before entering 

his duties shall exe- 

ith suroty to be ap- 

% in such maximum 

y order, conditioned 

nee of his duties as 

shall have control 

personal, of tho pore 

been appointed con. 

collect all debts due 

authority of the 

1 accounts owing 

tm, and to suo and be sucd in his rep- 
tive capacity. He shall apply such 
nd such part 

authorize, 


of such person, 
education of his 
shall in all other respects perf 
the same rights and powers 


, shall become competent 

, he may apply to 

h conservator dis- 

and to be restored to the care and 

control of his property. If the court finds 
him to be competent, an order shall be en- 
tered restoring the care and control of his 
The court shall 


property of any person for whom & con- 
servator bas been appointed as it has with 

to the property of infants under 
guardianships. 

Sec. 5. Upon filing of a petition as pro= 
vided by this act the court may, with or 
without notice or bearing. appoint a tempo- 
rary conservator of the estate of any person 
hereunder, if it deems such action necessury 
for the protection of such estate, subject to 
the provisions for an undertaking contained 
im section 3 hereof. Such temporary con- 


servator shall serve only until such time ma 
¢ conservator can be appointed or © 
discharged. 


son for whom a conserv: 

pointed hereunder, shall be pres’ 

‘a fraud upon him and against his rights and 
interests. 


Mr, HARRIS. Mr. Speaker, I move 
to strike out the last word. 

Mr. Speaker, this bill, 3. 11, was passed 
by the Senate on April 11, 191, and 
has for its purpose to provide for the . 
appointment of conservators to conserve * 
the assets of of advanced age or 
mental weakness no! 
soundness of mind 
pacity. 

The bill provides that the District 
Court of the District of Columbia may 
appoint a conservator or a person to 
have charge and control over the prop- 
erties of persons who have reached cer- 
tain ages or that status of life where 
they are not capable mentally of look- 
ing after thelr own property. 

I would like to say that under tho 
Jaw of the District of Columbia there 
are provisions for people who are of 
unsound mind. The law provides that 
their property will be taken care of by 
appointment of a guardian, but we have 
“ condition which exists in the District 


or physical inca- 


“where people who have reached a cer- 


tain age or for some reason are mcn- 
tally incapable of looking after their 
properties, and some outride or disine 
terested individual who has no clatin 
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whatsoever on the property, may come 
in under any method and may be able 
to obtain tho confidence of that person 
and dispose of the property at their will, 
and there is no way in the world wheres . 
by that situation can be reached, 

This matter was called to the atten- 
ton of both committecs in the House 
and Senate by one of the judges of the 
District Court. In fact, he advised that 
there were a number of situations where 
some provision should be made whereby 
gome person be appointed to take over 
and look after the property of the par- 
ties, under supervision of the court. 

I might say for the information of the 
Members of the House that one of the 
judges of the United States district 
court advised us of a case where there 
was an elderly lady, 88 years old, who 
was under the absolute domination of a 
party who had been a roomer in that 
house for some 15 years, He had ob- 
tained most of her cash. He got her to 
execute a power of attorney giving com- 

splete authority to handle her property. 
He had her make a will leaving every~- 
thing to him, and, in fact, has had a debt 
of some $5,500 forgiven. Consequently, 
this lady who has reached this age is 
about to be dispossessed of all her prop- 
erty. She is mentally incompetent to do 
anything about it, It seems that the 
court cannot move in and do anything 
about the condition that may exist, as I 
have explained, unless there is a definite 
determination as to the sanity of the 
individual. 

There was one case where the court 
declared the party to be of unsound 
mind, The case was then appealed and 
was brought before a jury. The jury 
determined that this person who had 
reached the age of senility was mentally 
sound and that the person was not of 
unsound mind and consequently was not 
committed to the hospital. 

Mr, O'HARA. Mr. Speaker, will the 
gentleman yield? 

Mr, HARRIS, I yield. 

Mr.O’HARA. As I understood the site 
uation, the only way they could take 


action was upon petition for insanity, | 


nnd the jury found that this woman was 
not insane. There was no other pro- 
vision by which they could proceed, 

Mr. HARRIS, That is true. After 
the jury did find that the person was 
not of unsound mind and should not be 
committed, the court had no authority 
whatsoever to act. Consequently, this 
situation exists, ‘The purpose of this bill 
{s to relieve that situation which now 
exists in the District of Columbia. 

Mr, KEATING, Mr. Speaker, will the 
gentleman yield? 

Mr. HARRIS, I yield. 

Mr, KEATING, Under the provisions 
of this bill, then, it is not possible to 
‘obtain a jury trial in such a cuse? Itis 
not possible to obtain a jury trial to cs- 
tablish the facts set forth in the first 
section of the law. Am I correct? 

Mr, HARRIS. No, not at all, because 
there 1s no way that such a case can bo 
brought into court; thero 1s no provision 
of law for It. 

Mr, KEA‘TING, I do not know that I 
made myself clear, It ts necessary, is it 
not, under Che terms of this bill to estab- 
ish mental weakness not amounting to 


—_ 


— 


insanity, or to establish advanced age, or 
physical inenpactty? Someone must find 
that as a fact. 

Mr, HARRIS, This bil! provides that 
the jude having this matter called to 
his attention may uppolnt what this bill 
calls 2 conservator, und the conservator 
would have authority to take over the 
property of the person involved. 

Mr. KEATING, And the judge may do 
that without any opportunity to be heard 


on the part of those who may oppose 


that action? 

Mr, HARRIS. He may do it on his 
own initiative, but 1t would not deprive 
the parties to a hearing before the court, 

; . Mr. KEATING, In other words, un- 
\ der this provision, relatives or friends 
may obtain such a hearing? 

Mr. HARRIS. Oh, yes. 

Mr. KEATING, If they asked for it 


-and if the person himsclf were opposed * 
“to being adjudged of advanced age or © 
mentally weak, he would have an oppor= © 


tunity to contest the action, would he? 

Mr. HARRIS, Very definitely so. 

Mr. KEATING. And in such an ace 
tion, if he sought to contest it, would he 
be entitled to ask for a jury trial or would 
it be entirely in the hands of the court to 
make the dctermination? 

Mr, HARRIS. This, as I understand, 
does provide for jury trial in cases such 
as the gentleman mentioned. 

Mr, KEATING, I thank the gentle 


man. 

Mr, HARRIS, I understand that the 
gentleman from Minnesota, one of the 
very able and esteemed members of our 
committee, proposes to offer a substi- 


tute to this bill I have had occasion to’ ° 


Jook it over briefty and, as I understand, 
he wil! explain that it proposes to ac- 
complish the same objective. If so, 


perhaps it might be a better procedure. . 


Mr. O'HARA. Mr, Speaker, I move to 
strike out the last word and ask unani- 
mous consent to proceed for 10 addi- 
tional minutes, 

The SPEAKER. Without objection, 
the gentleman from Minnesota may pro- 
ceed for 10 additional minutes, 

There was no objection. 

The SPEAKER. The gentleman from 
Minnesota fs recognized for 15 minutes. 

. Does the rentleman wish to offer his 
amendment now? 

Mr. O'HARA. Mr. Speaker, I offer an 
amendment, < 

The Clerk read as follows: 

Amendment offered by Mr. O'Hara: Strike 
out all after the enacting clause and insert 
the following: “That if an adult person re~ 
aiding in or having property in the District 
of Columbia because of old age or imperfec= 
tion or deterioration of mentality 1s income 
potent to mannge his person or estate, or any 
person because of gambling, idleness, or do- 
Dauchery eo spends or wastes his estate or 
injures his perron as to be likely to expose 
hiinself or hia family to want or suffering or 
phyatcal incapacity to properly care for his 
property, the United States District Court for 
tho District of Columbia may upon his pett- 
tion or the sworn petition of any person ap- 
Polat somo Nt person to be guardian of his 
property or his person or both. 

“Seo. 2, Tho petition shall show 

“1, The hamwe and address of tho person for 
whom tho guurdian te sought; —- 

“2. The dute and place of hts birth, if 
known; 

“3, The names and addresses of his spouse, 
if any, parents, if any, children, if any, oF 1 


App'x 9 


jan shall serve only until such time as a pers * 
manent guardian’ can be appointed or until 
sooner discharged. 

“Sec. 8. Lis peridens: Upon the filing of a 
petition hereunder, a certified copy of such 
petition may be filed for record tn the office 
of the Recorder of Deeds of the District of 
Columbia. If a guardian be appointed on 
such petition, all! contracts, except for nec- 
essurica, and all transfers of rea) and person- 
al property made |by the ward after such file 
ing and before the termination of tho 
guardianship shall be void.” - 


Mr, O'HARA. Mr. Speaker, this legis- ~ 
Jation, as has been explained by the gen- 
tleman from Arkansas, originated out of 
the anomalous situation which exists in 
the District of Columbia that if an Indi- 
vidual ts not insane or is not a drunkard 


PY AVAILABLE 
anal bound vein 
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or a drug addict there ts nothing that 
can be done by the court to protect that 
individual or to preserve the assets of 
the individual against waste. 

_ ‘This bill was presented to our commit- 
tee very hurriedly, and I felt at the time 
the matter was conskicred by our com= 
mittce in executive session that further 
consideration should be had on the bill. 
I asked for that consideration, but my 
good friend from Arkansas and the rest 
of the members of the committee felt 26 
should be reported immediately. 

Mr. HARRIS. Mr. Speaker, will the 
gentleman yield? 

Mr. O'HARA. I yield to the gentle- 
man from Arkansas. 

Mr. HARRIS. I should like to say. in 
order to complete the record, that we ad 
take cognizance of the fact hearings were 
held in the Senate and we had copies of 
those hearinss. 

Mr. OHARA. I never saw them or 
had an opportunity to see them. ‘They 
may have been before the gentleman, but 
I did not have an opportunity to ste 
them. 

This last Saturday I became further 


set up the pr 
is entitled to notice 1 
the court should have notice. 


Pr 


I hope my good friend from Arkansas 
will agree that this bill is far more spe- 
fle than the one which was passed by the 
other body and which was sent up from 
downtown, 

Mr. KEATING. Mr. Speaker, will the 
genileman yield? 

Mr. O'HARA. I yield to the gentie- 
man from New York. 


Mr. KEATING. As I read S. 11 very. 


hurriedly, there is no provision in it 
about notice to those who mirht be inter- 
ested, such as is contained in the gentic- 
man’s substitute, 

Mr. O'HARA. Yes. I think it pro- 
vides that notice shall be given to the 
person for whom the conservator is 
sought and other persons as the court 
may direct. I think it does provide for 


that. 

Mr. HARRIS. Mr. Speaker, will the 
gentleman yicid? 

Mr. O'HARA. I yield to the gentle- 
man from Arkansas. a 

Mr. HARRIS. Jn reply to the gentle- 
man from New York you will find on 
pase 2, section 2, this language: 

Upon the filing of such petition, the court 
shal! fix the time and place for a hearing 
thereon: and shall cause at least 14 Gays" 
notice thereof to be giren— 


The same as provided in the gentle- 


* man’s proposal. 


Mr. KEATING. Yes, I do see that 
now, but in the gentleman's substitute 
he is more specific, is he not, about just 
who shall get that notice? 

Let me say to the 


tremely interested. 
Mr. KEATING. And would usually be 
better abie to know whether the proceed- 


ings should be contested than the person * 


himself that was under scrutiny. 

Mr. O'HARA. The gentleman is abso- 
lutely correct. 

Mr. BELCHER. Mr. Speaker, will the 
gentleman yield? 

Mr. O'HARA. I yield to the gentle- 
man from Oklahoma. 

Mr. BELCHER. Does this substitute 
provide for the filing of a report by the 
guardian, and the approval of the court? 

Mr. OHARA. Yes, and, let me say, he 
fs circumscribed generally speaking, to 
the control of the court in all respects, 
Tf he wants to be protected the guardian 
better be carcful and get the consent of 


the court on these things in connection . 


with both the ward and the estate. - 

Mr. BELCHER. I think that is a very 
essential part of any biil. 

Mr. O'HARA. Let me say that the 
original bill ts rather cloudy. The title 
of the act is defective and it {s difficult to 
know whether it provides for only un- 
soundness of mind or physical inca- 
pacity. Let me say that the original bill 
fs further very definitely lacking in its 
cousiderution of the personal needs 
which the ward may huve of somcono 
looking after him, That is why I pro- 
vide for one or two persons. You might 
have a situation where some distintcr- 
ested person might necessarily necd to 
be appointed as the guardian of the 
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estate, and yet some member of the 
family should be appointed for the well 
being of the ward as the guardian of the 
person. But, certainly, if you have a 
critical situation where It is necessary to 
appoint a guardian for the ward, that 
the physical well being of the ward 
should be of as much ccnsideration as 
the estate. 

Mr. WERDEL. Mr. Speaker, will the 
gentleman yield? 

Mr. O'HARA. I yield to the gentle- 
man from California. 

Mr. WERDEL. Did I understand one 
of the purposes of the gentleman's sub- 
stitute to be that where the ward Is of 
that mental capacity that he cannot 
take care of his property and that a 
guardian is to be appointed, that you 
also make the guardian the guardian of 
the ward? 

Mr. O'HARA. No. I provide that the 
court may appoint one or two persons, 
He may appoint the same guardian as 
guardian of the person and the estate, 
I leave it in the plural; that he can ap- 
point two, one in charge of each, 

Mr. WERDEL. As I understood the 
proceedings and the original discussion 
of the gentleman from Arkansas, there 
is now in the law of the District of Co- 
lumbia provision for appointing a guard. - 
fan of the person, that is, of an insane 
person. 

Mr. O'HARA. Of an insane person, - 
and of infants. 

Mr. WERDEL. When you appoint a 
guardian of a person you also make that 
guardian the guardian of the estate of 
that person. You have to take charge 
of his estate. Most of our States have 
provisions, as the gentleman says, to 
appoint guardians of the estates of per- 
sons who are not competent to handle 
their own estates, but they are free to 
travel about as they see fit. You do not 

_ have a guardian of the person. : 

Mr. O'HARA, That is provided in this..." 
bill, The bill provides that the court .** 
may appoint a guardian of the person or ° 
of the estate, or both, as he sees fit. It is 
amply protected. 

Mr. KEATING. 
gentleman yield 

Mr. O'HARA. 
from New York. 

Mr. KEATING. Does the gentleman's © 
substitute have any provisions similar to 
those in section 4 of the principal bill? 
It would seem to me desirable to give the 
adjudged person an opportunity, if he 
gets free of his disability, to apply to 
have his conservator or conscrvators dis- 
charged. 

+ Mr. O'HARA. That is in substance 


Mr. Speaker, will the - 


? 
Iyield to the gentleman © 


the language I have provided in my sub- ..” ° 
: stitute, so there is ample protection, but “"° 


it is limited to the ward himself rather 
than permitting some officious intermed- 
dler to come in, 

Mr. KEATING. That is right; I think 
it should be that way. That is amply 
covered? 

Mr. O'HARA, That is amply covered, 
I may say to the gentleman, 

One other feature I have provided in 
here, which I think took care of a rather 
obnoxious provision in the original vill, 
relutes to the filing of a Ms pendens, 
which is oftentimes necessary. In my 
practice T had such an occasion where & 
man by reason of drunkenness was waste 
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} ing his property and subjecting his fam- 
fly to want, Some sharpshooters were 
trying to gct him to dispose of his prop- 
erty. He happencd to be a widower, 
There is a provision in my own State that 
you may file such a petition, and file a 
copy of such in the register of decds office, 
and it can be indexed against the prop- 
erty. It is immediately notice to anyone 
attempting to deal with the individual 
that he is under question as being a com- 
petent person. That, of course, would 
amount to public notice to anyone 50 
attempting to take advantage of such an 
individual. 

I would have preferred, if we could 
have had a little time, to include in this 
bill the sections dealing with drunken- 
ness and drink addicts, so that they 
could have been covered, and the old 
statute repealed, although I will say 
frankly that it undoubtedly 1s covered 
in the broad language of the bill. How- 
ever, due to the peculiar present stat- 
ute that exists as to drunkenness and 
drink addiction, I did not want to put 
it in here because there might be a ques- 
tion whether it was germane 
tempted to do so. 

Mr. BELCHER. Mr. Speaker, will the 
gentleman yield? 

Mr. O'HARA. I yield to the gentle. 
man from Oklahoma. 

Mr, BELCHER. Do I correctly under- 
stand that under the gentleman's 
amendment the person would te enti- 
tled to a jury trial? 

Mr. O'HARA. No; not under this 
amendment. It is provided in the stat- 
ute here that a person proceeded against 
on the ground of insanity has the right 
to demand a jury trial, as happened in 
the cnse mentioned by the gentleman 
from Arkansas, but I do not see any jus- 
tification for a jury trial in the questions 
involved in this matter. I know in my 
home State there is no such provision. 
We have ample provision for appeal and 
review if the court goes astray. 

Mr, BELCHER. We have the same 
thing in Oklahoma. The party is not 
entitled to a jury trial, I do not think 
it is a good provision to make him sub- 
ject to a jury trial because there are too 
many ways to mislead the jury, and the 
jury does not have an opportunity to 
observe the party. 

Mr. O'HARA. I think the gentleman 
is completely right. 

Mr. BELCHER. So I think it is right 
not to have It subject to a jury trial. 

Mr, KEATING. Mr. Speaker, will the 
gentleman yield? 

* “Mr. O'HARA, I yield. 

Mr. KEATING. I understood the gen. 
tleman from Arkansas in replying to an 
inquiry which I made that under the 
bill itself a person would have an oppor- 
tunity for a jury trial 1f he so desired 
to oppose the adjudication set forth in 
the first paragraph, ‘The renticman 
from Arkansas, of course, possibly might 
not have understood my question and 
perhaps gave me an answer which was 
not exnetly correct, But I wonder 
whether that was a respect in which your 
substitute differed from the original bill 
or whether whatever the answer is, tho 
same answer would apply to either your 
substitute or the original bill, 


if I ate. 
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Mr. O'HARA. It would be a 
whether the law of the District of Co- 
lumbin so provides for jury trial. My 
amendment makes no such provision, 

Mr. HARRIS, That is my wnderstand- 
ing, though it is not covered in either 
the pending bill as passed by the other 
body, or the gentleman's amendment. 
I think it 1s a provision of law under 
which a person is entitled to that. It 
was discussed somewhat at length in the 
course of the hearings held by the Sen- 
ate committee. I should like to say at 
this point that this bill, Senate bill 11, 
was not brought to the Congress by the 
Commissioners of the District of Colum- 
bia, It was presented by the Bar As- 
sociation of the District of Columbia who 
felt that the problem was worked out 
very well so as to meet the situation. 
Therefore, I say this because I think you 
would Ue interested in knowing the his- 
tory of it and how it originated. Cer- 
tainly the committee of the bar of the 
District of Columbia is not going to pre- 
sent something to us without their usual 
thorough consideration. 

The SPEAKER. The time of the gen- 
tleman from Minnesota has expired. 

Mr. O'HARA, Mr. Speaker, I ask 
unanimous consent to proceed for two 
additional minutes, 

The SPEAKER. Is there objecticn to 
the request of the gentieman from Min- 
nesota? 

There was no objection. 

Mr. O'HARA, I did not know that 


the bar had presen‘ed it. The report did - 


not show that. But I would suggest to 
them that if they were looking into the 
matter and presenting this matter to us 
for our consideration they should con- 
sider how many different situations there 
raight be other than guardians ani con- 
servators and committees. It would 
seem to me a sound principle to provide 
for guardianships rather than figure out 
some new name to call somebody. 

Mr. MORRIS. Mr, Speaker, will the 
gentleman yield? 

Mr. O'HARA. I yield. 

Mr. MORRIS. Does your bill cover 
also physical incapacity? I was listen- 
ing, but I might have missed that. 

Mr. O'HARA, Let me read to the gen- 
tleman what it covers: 

An adult person who because of old 
age or imperfection or deterioration of 
mentality, is incompetent to manage his 
person or estate or any person who be- 
cause of gambling, idleness, or debauch- 
cry, so spends or wastes his estate or in- 
jures his person as to be likely to expose 
himself or his family to want or suffering, 
o> phyical incapacity to properly care for 
his property. 

Mr. MORRIS, Then physical incae 
pacity is covered, 

Mr. O'HARA. Yes. 

Mr. ROGERS of Colorado. Myr, 
Speaker, will the gentleman yield? 

Mr. O'HAhA, I am happy to yield 
to the renticman, 

Mr. ROGERS of Colorado, Do TI un- 
derstand that under the petition filed 
under the genticman’s amendment this 
notice js then given to the heirs or pers 
sons interested? 

Mr. O'HARA, The mandatory provi- 
sion is that notice must be served upon 
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the person of the ward, and such other 
persons as the court may direct. But in 
my amendment I provide that it 1.ust 
sivte if there ts any spouse, parents, or 
chileren. | The original bill makes no 
reference to that. I do not provide any 
compulsion on the court to give notice 
to such children or spouse, but it would 
certainly seem to me that if such infor- 
mation fs contained in the petition, such 
notice would be given. 

Mr. ROGERS of Colorado. Then I 
understand that the statute would not 
require notice other than as the court 
itself may determine as to the process 
that maybe served on others than the 
incompetent? 

Mr, O'HARA. The gentleman is cor- 
rect. Both the Senate bill No. 11 passed 
by the other body and my amendment so 
provide, which I believe is consistent 
with the statutes of most of the States. 

Mr. ROGERS of Colorado. Then what 
hearing is! had before the court to ascer=- 
tain whether or not this individual is in- 
competent? 

Mr. O'HARA. The court sets the time 
and place/of the hearing in the notice. 

Mr. ROGERS of Colorado. The court 
itself passes upon question of 
whether or not the person is incompe- 
tent? 

Mr. O'HARA. That is correct, sub- 
ject to any District of Columbia provi- 
sions as to jury trial 

Mr. ROGERS of Colorado. As I un- 

this bill it is not necessary for 
that person to be insane to the point - 


correct, 

Mr. ROGERS of Colorado. But that 
if in the opinion only of the judge be- 
fore whom the petition ts filed the per- 
son is incompetent, there is a 
likelihood’ that an individual who may 
still be mentally competent, as we con- 
strue mental competence within the law, 
the court may without any further proof 
take his property away from him? Is 
that likely to happen? 

Mr. O'HARA. No. Let me say that 
the customary situation, as I understand 
the practice both here and elsewhere, is 
that of course there must be adduced 
before the court sufficient proof to con- 
vince the court that the person was in 
need of a/ guardian, or someone to Jook 
after his property or his person, or both. 
It could not be based simply upon a 
written petition, but would have to be 
supportedias testimony in any other case, 

Mr. ROGERS of Colorado. Mr. 
Speaker, will the gentleman yield fur- 


? i 

Mr, O'HARA, I yield. 

Mr. ROGERS of Colorado. While I 
am not familiar with the law in the 
District of Columbia, is there some pro- 
vision made for a jury trial to determine 
the competency or incompetency of the 
person? | 

Mr. O'HARA, It is not made in this 
act or in the act which was before us 

' inthe committce. Whether there is pro- 
‘ vision in the general District law for a 
jury trial,'is not clear in my own mind, 
There is a direct provision on an insan- 
' {ty petition in this District for a person 
to demand a jury trial, and they are en- 
titled as a matter of right to a jury 


PY AVAILABLE 


7080 


trial It fs the practice in my own State, 
and I belleve the majority of States, 
upon petition for guardianship such as 
this, that there fs no provision for a 
jury trian In my own State we have a 
Yh:ht of appeal to the district court from. 
the probate court, In the District of 
Columbia they are before the United 
States District Court as it ts. | 

Mr. ROGERS of Colorado, Would not 
the effect of this bill and the gentleman's 
amendment seek to deprive an individ- 
ual, whose folks may determine that the 
individual is semle or incapable of 
handling his property, the right to peti- 
tion the court on the proper testimony — 
ef psychiatrists and others, and the in-” 
dividual could be deprived of his property 
without the question of a jury Getermin- 
ing his menta! condition? 

Mr. O'HARA, May I say to the genitle- 
man, I do not think the appointment of 
& guardian is depriving a person of his 
property, in any sense of the word, It 
might deprive him of the management 
of it in some degree, but it is still his 
property. i 

Mr. ROGERS of Colorado. Does the 
gentleman understand that if a guard- 
ian was appointed in this case he would 
be authorized under court order to take 
possession of all of the property of the 
person? 

Mr. O'HARA. That ts true. And he 
would be held accountable to the cour’ 
for it. 

Mr. ROGERS of Colorado. Would be 
legally responsible? 

Mr. O'HARA. That fs correct. 

Mr. ROGERS of Colorado, But ts 
there any provision fn this bill, or in the 
amendment that has been offered, that 
this person, upon recovering from that 
senility or inability to properly manage 
his property, can have it restored to him? 

Mr. OHARA, That ts correct. Hoth 
the bill and my armmendment provide the 
absolute nicht of the ward to come in and 
Petition, upon restoration of his capacity. 
That again comes before the court both 
as to his mental and physical capacity. 

The SPEAKER. The time of the 
gentleman from BMfinnesota has again 
expired. \ 

Mr.STEED. Mr. Speaker, ask unan- 
imous consent to extend my remarks in 
the Recorzp immediately following the 
conclusion of the consideration of this 
bill. 

The SPEAKER, Is there objection to 
the request of the gentleman from 
Oklahoma? \ 

There was no objection. i 

Mr, HARRIS. Mr. Speaker, I move to 
strike out the last word. | 

Mr. Speaker, I take this time in the 
hope that we may come to some mutual 
understanding and avoid a lot of addi- 
tional time and make it necessary for a 
drawn-out consideration of this bill; 

1 As I explained, the purpose of the bill 
as introduced on the recommendation of 
the Bar Association of the District of 
Columbia, was to muke provisions for 
Persons who were physically incapablo 
of looking after their own ulffairs, be- 
cause of old are and so forth, but yet 
they are not of unsound mind, and so 
determined by the courts, I explained 
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to you a particular case which was 
brouxht to the attention of the District 
Court for the District of Columbia, and 
Zam advised, and the hearings revealed 


“that there are many such cases that are 


called to the nttention of the Judes from 
time to time. ‘hts bill ts designed to 
@o something about it. 

I have lstened to the gentleman from 
Minnesota as attentively as I could; I 
have tried to follow him, and I have 
come to the conclusion that his substi- 
tute does about the same thing and in- 
cludes practically everything that this 
one does except it ts a little tighter tn its 
language, not quite as broad in its gen- 
eral form; and it does not include any 
provision whatsoever with reference to 
pending contracts. Am I right about 
that? 

Mr. O'HARA. No; the gentleman ts 
not correct about that. 

Mr. HARRIS. I want to be set right 
on it, 

Mr. O'HARA. In my substitute it ts 
provided that upon the filing of the pe- 
ution hereundcer—that could be either 
temporary or permanent—certified copy 
of such petition may be filed for record 
in the office of the Recorder of Deedes 
of the District of Columbia, ‘If a guar- 
dian be appointed on such petition, alt 
contracts except for necessaries and al! 
transfers of real and persona! property 


| made by the ward after such filing and 


before the termination of the cuardian- 
ship shal! be void. I make them abso- 
lutely void; they are not voidable; they 
are void. 

Mr. HARRIS. Then !t seems to me, 
Mr. Speaker, that we have pretty much 
the same thing presented to us here in 
connection with the bil! and the substl- 
tute offerec by the gentleman from Min- 
Nesota on this floor. In the brief time 
I have had to consider it I cannot sce 
tov much difference between them at all 
I may say that before the Senate com- 
mittee a representative of the bar asso- 
ciation testified after the corporation 
counsel, Mr. Vernon West, then the 
chairman of the commission on mental 
health of the District Bar Association 
testified and said: 

I am so enthustastically tn favor of the 
Dill that I do not iike to see too many Mines 
cut from it. 


That statement was made by Mr. 
Thuee, chairman of the commission on 
mental health. He said he was not pre- 
senting the matter as the offictal repre- 
sentative of the bar association, because 
Mr. Mann, who was the official repre- 
sentative of the bar association, had just 
come in, But he testified on a similar 
bill in the last Congress and was also 
chairmiun of the commission on mental 
health and consequently was tntcrested 
in this problem. He made the state- 
ment out of the fact that Senators Mc- 
Cantuy, Pastony, and Ner.ty had made 
some statements with reference to the 
venern! provisions being too broad, 
That was his reply. 

Mr. O'HARA. Mr, Speuker, will the 
gentleman yicid? 

Mr. HARRIS, I yletd. 

Mr. O'HARA, Will the gentleman tell 
me if there ty any place tn this bill where 
we have this vold (hut exists where thero 
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4s not anything here but for the con- 
serving of the property and no power of 
the court to appoint someone to care 
for and look after a ward in unsound 
mental condition? 

Mr. HARRIS, ‘That fs the major dif- 
ference between the two proposals here, 
The judges of the District Court did not 
make any suggestion or request that they 
be given authority to appoint someone to 
have custody over the individual or the 
person; their attention had been called 
to these abuses in connection with the 
property. They did not come to us and 
ask us to give them this authority to ap- 
point a guardian over the person, but to 
give them the authority to designate 
someone to have charge of their prop- 
erty that it be not squandered and dis- 
posed of by some party who had no in- . 
terest whatsoever. Now, as I understand 
it, the gentleman's amendment, in his 
opinion—and I know he is thoroughly 
convinced that it is the proper pro- 
cedure—proposes to give the court juris 
diction and authority to reach such cascs 
as have been brought to our attention in 
a letter of a few days ago? 

Mr. O'HARA. Does the gentleman 
think that is as equally humane and as 
important as preserving their property? 

Mr, HARRIS. Do I understand that 
the court has authority to take imme- 
Giate jurisdiction over it? 

Mr, O'HARA, That is correct. 

Mr. HARRIS. When the matter 1s 
called to his attention, either on his own 
eee or by petition from somebody 
else? 

Mr. O'HARA. Yes; by temporary 
order, of course, He could not take snap 
judgment without giving notice except 
through the appointment of a temporary 
guardian. 

The SPEAKER. The time of the 
gentleman from Arkansas has expired. 

Mr. PORRESTER. Mr. Speaker, I 
ask unanimous consent that the gentle- 
man may proceed for two additional 
minutes. 

The SPEAKER. Is there objection to 
the request of the gentleman from 
Georgia? 

There was no objection. 

Mr. FORRESTER, Mr. Speaker, will 
the gentleman yield? 

Mr. HARRIS, I yield to the gentle- 
man from Georgia. 

Mr. PORRESTER. I want to inquire 
of the gentleman {f he will enlighten us 
as to the pay this conservator would re- 
ceive for performence of the duties set 
out in this Act or in the amendment? 

Mr. HARRIS, Under the bill as pre- 
sented by the committee, the general 
laws of the District of Columbia in such 
matters would apply, giving the court 
authority to determine that. I assume 
the same procedure world apply under 
the gentleman’s substitute, 

Mr. O'HARA, There 1s no question 
that both under the bill and under my 
Proposed substitute, they would be com- 
pletely controlled as to the amount of 
Tees by the court, the same as any other 
guardian, 

Mr. FORRESTER, I do not sco that, 
Where {s that In this bill? 

Mr. HARRIS, You will find it on page 
3 in the bill. 
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: Mr. O'HARA. Lines 3 and 4 show that 
in the bill. 

Mr. HARRIS, In the bill? 

Mr. O'HARA, Yes. I have a similar 
provision in my substitute. 

. Mr. FORRESTER. I notice that, but 
I do not think that would be authority 
for payment. 

Mr. HARRIS. 1 believe that is one of 
the purposes of the provision. 

Mr. FORRESIER. As I understand 
the rules of law generally, no one is evcr 
paid for any service except as expressly 
provided by statute and I do not see 
anything expressly pointing that out. I 
raise that point on account of, the fact 
that a laborer is worthy of his ‘hire and 
I believe you would be in danger in place 
ing somcone in as conservator unless it 
is expressly provided that he is to re- 
ceive proper remuncration, 

Mr. HARRIS. I may say to the gen- 
tleman it is my understanding that the 
court, has that authority. 

Mr. KEATING. Mr. Speaker, will the 
gentieman yicld? 

Mr. HARRIS. I yield to the gentle- 
man from New York. 

Mr. KEATING. The substitute of- 
fered by the gcnticman from Minnesota 
has a provision about the filing of lis 
pendens, Is that in the bill presented 
by the committee? 

Mr. HARRIS. No, itis not. The only 
provision that relates to it would be on 
page 3 of the bill. 

Mr. KEATING. About appointing of 
a temporary conservator? 

Mr. HARRIS. Section 5. 

Mr. KEATING. Does the gentleman 
feel that section 5, covering a temporary 
conservator, would take the place per- 
haps of the provision in the bill offercd 
by the gentieman from Minnesota about 
filing lis pendens? 

Mr. HARRIS. So far as I know, that 
would be the interpretation. 

The SPEAKER. The question is on 
the amendment offered by the gentleman 
from Minnesota (Mr. O'Hara). 

The amendment was agreed to. 

Mr. O'HARA, Mr. Speaker, a parlia- 
mentary inquiry. 

The S) 
state it. 

Mr. O'HARA, Mr. Speaker, in my 
opinion, the iitle of the act in the bill 
S. 11 is somewhat defcetive. 

The SPEAKER. We will come to that 
later after the passage of the bill, The 
Speen is on the third reading of tho 

ill. 

The bill was ordercd to be read a third 
time and was read the third time, 

The SPEAKER. The question is on 
the passage of the bill. 

The bill was passed. 

Mr, O'HARA. Mr. Speaker, I offer an 
amendment to the title of the dill, 

The Clerk rend as follows: 

Amendmont to tho title offered by Mr. 
O'ltana: “Fo provide for tho appointmont of 
giureiana of ndult perrona who becnure of 
old ogo or deterioration of montality aro 
inenmpetent to mannco thelr perraon or 
entnte, or of nny pernon who beenuno of 
gambling, idleness, of debauchery ao aponde 
or wnaton hin eatato of injures hia person 
na to be likely to expore himeelf or his family 
to want or suffering.” 


The gentleman will 
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The amendment to the title was agreed 


‘A motion to reconsider was laid on the 
table. 


CONTROLS ARE IMPORTANT FOR GOV- 
ERNMENTS AT HOME 


Mr, ZABLOCKI. Mr. Speaker, I ask 
unanimous consent to address the House 
for 1 minute and to revise and extend 
my remarks and include a tabie. 

The SPEAKER. Is there objection to 
the request of the gentleman from Wis- 
consin? 

There was no objection. 

Mr. ZABLOCKI. Mr. Speaker, I had 
just returned from a week end in my 
district, where I had an opportunity to 
obtain first-hand inforination concern- 
ing the effect of price increases on items 
urcd by our city’s government. I thought 
that the Members of this body, who wiil 
consider the Defense Prociuction Act ex- 
tension measure this week, may be inter- 
ested in some statistics pertaining to the 
rise in the cost of local government, as 
experienced by the city of Milwaukee. 

The inflation which was ict loose in 
this country after the outbreak of the 
Korean conflict has put the people of the 
Fifth Congressional District and the 
people of my district—which comprise 
the metropolitan arca of the city of Mil- 
waukec—in a squeeze. They are paying 
high prices for food, for clothing, for 
other necessities, for rent, and, althouch 
they do not always realize it, their city 
government is aiso costing them a Jot 
more. 

They are paying 8.1 percent more for 
a loaf of bread than they did before 
Korea. Coffee has gone up more than 
twice as much percentarcwise. Round 
stenk js up 13 cents a pound—a rise of 
13.3 percent. The market basket of the 
average household brings hcme a jot less 
now than it did 12 months aro. 

‘The same is true of the purchasing 
made by the city government. The city 
purchasing agent brings home a lot less 
now than he was adic to last year. A 
check of prices on things needed by the 
city government shows that in many 
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cases they jare running 50 percent higher 
than Inst year. It 1s coing to cost the 
city of Milwaukee about $4,000,000 more 
for necesshry purchases than they fig- 
ured on when the 1951 budgct was 
adopted. ‘Frankly, Mr. Speaker, unless 
we take strons action to control our econ- 
omy in this time of crisis, we are going 
to have a serious situation in many of 
our cilics, Many public services may 
have to be'curtaiied. 

Here are some examples of the in- 
creased costs. They range from 18 per- 
cent on traffic marker castings, to 7% 
percent on truck-mounted air compres- 
sors. They include such items as man- 
hole covers. and spreaders, cabie, paint, 
lumber, and so on. 

For 127: manhole covers, for instance, 
the city has to pay $3.210. The same 
number of manhoie covers would have 
cost $2,584 1 year ago. This is an in- 
crease of 24 percent. Tires and tubes 
for the city will cost $54.216 this year 
against $33.885 Inst year, a rise of 60 
percent. ur thousand curb stops have 
risen from $5,620 to $9.133, an increase 
of 63 percent. 

Inflation has even hit the American 
flax. The city of Milwaukee is 2 patri- 
otic American community. During the 
year we peed about 60.000 flazs. The 
price on these flags has risen from $3,240 
to $4.110.| 

The rises in cost which I have set forth 
here are not ones which we often think 
about, We are more apt to turn our 
attention; to food, clothing, rent and 
other items. But, it is the American’ 
citizen that pays the cost of his city 
government. These costs are just as im- 
portant to him as his other living costs. 

Mr. Sptaker, I wish to include a table, 
showing the increase in price which the 
city of Milwaukee is paying on the chief 
items which it needs. From what I can 
find out, the experience of Milwaukee is 
typical of the experienccs being had by 
other cities. This is a problem that we 
must keep at the front of our thinking 
during the discussion of economic con- 
trols under the Defense Production Act. 
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- The committee of conference on the disagresing votes of the two. 


Houses on the amendment of the House to the bill (S. 11), to provide 
for the appointment of conservators to conserve the assets of ns 
of advanced age, mente! weakness, not nmounting to unsoundness of 
mind, or physical incapacity, having met, after full and free con- 
ference, have agreed to recommend and do recommend to their re- 
spective ffouses as follows: : 

That the Senate recede from its disagreement to the amendment 
of the House to the text of the bill and agree to the same with an 
amendment as follows: 

In liew of the matter proposed to be inserted by the House amend- 
Ment insert the following: That if an adult person residing in or 
having property in the District of Columbia is unable, by reason of 
advanced age, mental wearness (not amounting to unsoundness of mind) 
or physical tncapacity properly to care for his property, the United 
States District Court for the District of Columbia may, upon his petition 
or the sworn petition of one or more of his relatives or any other person 
or persons, appoint some fit person to be conservator of his property. 

ge 2, Upon the filing of such petition, the court shall fiz a time and 
place for a hearing thereon; and shall cuuse at least fourteen days’ notice 
thereof to be given. to the person for whom a conservator is sought to be 
appointed, if he is not the petitioner, and to such other persons as the 
court shall direct. The petition shall include, among other things— 

(1) the reasons for the appuintment of a conservator; 
(2) the name and address of the person for whom the conservator 


sought; : 
(8) the date and place of his birth, if known; and 
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owing by him, and to sue and be sued in 2 #<e i cavcciy. He 
shall apply such part of the annual incom snd such por} 07 ue principal 
of the estate of such person as the court 2321 authorize 70 th. support g 
such person and the maintenance and edicution of h*: jamily and chil- 
dren; and shall in all other respects perform the same duties and have 
the same rights arid powers with respect to the property of such person 
as have guardians of the estates of infants. 

Src. 4. When any person for whom a conservator has been appointed 
under the provisions of this Act shall become competent to manage his 
property, he may apply to such court to have such conservator di: 
and to be restored to the care and control of his property. If the court 
Jinds him to be competent, an order shall be entered restoring the care 
and control of his property to such person. The court shall have the 
same powers with respect to‘the property of any person for whom 
conservator has been appointed as it has with respect to the property of 
infants under guardianships. 

Sse. &. Upon filing of a petition as provided by this Act the court 
may, with or without notice or hearing, appoint a temporary 


%, the estate of any person hereunder, tf i deems action necessary 
or 


the protection of such estate, subject to the provisions for an under- 
taking contained in section $ hereof. Such temporary conservator shalt 
serve only until such time as a permanent conservator can be a: 
or until sooner discharged, 

Sec. 6. The court, in its discretion, may at any time order that the 
conservator or some other person shall be responsible for the personal 
welfare of the person whose properly is under conservatorship. In such 
event the conservator or As other person, subject to the direction and 
control of the Civil Division of the court, shall have the same powers and 
duties with respect to the personal welfare of the said person as hare the 
guardians of the persons of infants under guardianships. 

Src. 7 Lis pendens: Upon the filing of a petition hereunder, 6 
certified copy of such petition may be filed for record in the office of the 
Recorder of Deeds of the District of Columbia. Jf a conseromor be 
appointed on such petition, all contracts, except for necessarres, and S 
transfers of real and personal property made by the ward after sue 
filing and before the termination of the conservatorship shall be void. 

And the House agree to the same. 

That the title of the bill be amended to read as follows: “An Act to 
provide for the appointment of conservators to conserve the assets 
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and provide for the personal welfare of persons of advanced age 
mental wealcness, not amounting to unsoundness of mind, or physical < 
incapacity.” 
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STATEMENT OF THE MANAGERS ON THE PART OF THE Hovsy, 


The managers on the part of the House at the conference on ¢} 
disagreeing votes of the two Houses on the amendments of the Houss 
to the bill (S. 11) to provide for the ayo ninent of conservators tq 
conserve the assets of persons of advanced age, mental weakness, nop 
amounting to unsoundness of mind, or physical incapacity, submit 
the following statement in explanation of the effect of ‘he action agreed 
upon the conferees and recommended in the accomps=7ing conference 
report: 

The House amendment was passed in lieu of all of the Senate bil! 
after the enacting clause. ‘The accompanyny, conference report 
recommends the adoption of a substitute for the Senate bill and 
the House amendment. 

The differences between the House amendment and the conference 
substitute, except for merely formal differences and minor clerical 
and conforming changes, are explained below. 

The first section of the Senate bill provided for the appointment of 
conservators to conserve the property of individuals residing or having 
property in the District of Columbia who, by reason of advanced age, 
mental weakness (not amounting to unsoundness of mind), or Physical 
incapacity are incapable of caring for such property. The House 


amendment included a clause providing for such appointments in .. - 


certain additional cases where such individuals, because of gambling, 
idleness, or debauchery, so spend or waste their estates or injure their 
persons as to be likely to expose themselves or their families to want 
or suffering, The firat section of the conference substitute omits the 
clause which was added by the House amendment and adopts sub- 
stantially the language of tho Senate bill, except that the applica- 
tion of the section is limited in terms to adults, as it was in the House 
amendment, in order to show clearly that it is not intended to supplant 
existing laws relating to the property of minors. 

Section 2 of the conforence substitute, following the House amend. 
ment, lists some of the information which is to be included in the 


petition for a conservator, but omits the House language specifically - 


requiring that the petition designate the proposed conservator and 
ore the property and debts of the person for whom the conservator 
ts sought, Asst 
The House amendment provided for the appointment of guardians 
of the persons, as well as of the property, of the individuals refi 
to in the first section, while the Senate bill provided only for com 
servators of the property of such individuals. The conference su 
stitute gencrally follows the Senate bill and strikes out all references 
to personal guardians, but adds a new section 6 which provides that 
the court may at any time order that the conservator or some other 
person shall be responsible for the personal welfare of the individual 
whose property is under conservatorship, 


Since responsibility for the personal welfare of individuals under 


conservatorship is exclusively provided for under the new section % : 
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the conference substitute omits the authority (which was contained | 
in sec. 4 of the House amendment) for appointment of more than one 
guardian for any one individual, and uses tho Senate term “con- | 
; | gervator” throughout in lieu of tho Ifouse term “cunrdian”, 
OF THE rovsr - “The conference substitute embodies section 8 of tho House amend- {, 
4 ‘ment, which provided that all contracts (except for necessarics) and 
onference on the! property transfers made by an individual under conservatorship shall 
Perits of tho House | ho void. ‘I'he corresponding section of the Senate bil! provided only 
f conservators to that contracts and business transnetions of any such individual! shall 
hal wenkness, not ! be presumed to be a fraud upon the conservator. 
reapacity, submit. , Whe title of the conference substitute is the same as the title of | 
F the action agreed | } the Senate bill, except that additional !sneucs¢ as been inserted to | 
anying conference , :, indicate that (in sec. 6 of the conference subai.ici) the personal wel- | 
i fare of individuals whose property is under conservay -aip has 
of the Senate hil! | . | adequately provided for. “tu = 
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Question Presented 
Counter-Statement of the Case 
Statutes Involved 

Statement of Facts 


Summary of Argument 


I. Introduction 


Il. The Clause of the Conservators Statute Voiding 
Contracts and Transfers of Real and Personal 
Property by the Wards Does Not Encompass Wills 


A. By Its Terms, the Voiding Clause Is Inappli- 
cable to Wills .......... 222s eee cece cence eee 


B. A Drastie Change in the Law of Testamentary 
Capacity May Not Be Presumed in the Absence 
of Specific Legislation 


. The Universal Rule Is That Voiding Clause Re- 
strictions Apply Only to Inter-vivos Trans- 
Minty in asudanoshannosacascaasosdsasaoosos 


III. The Operative Language of the Capacity Clause Is 
a Test of Mental Capacity and Does Not Combine 
With the Voiding Clause To Deny Testamentary 
Capacity to Persons Possessing the Requisite 
Mental Capacity Who Are Legally Incapable of 
Executing Contracts ............. cece eee eee 


A. Judicial Construction Is Necessary 


B. Congress Did Not Intend a Conservatorship 
Adjudication To Bar Subsequent Executions of 
Wills by Wards 


Index Continued 


Page 


C. The Capacity Clause Is a Test of Mental “a 


D. Caveator’s Contention Is Contrary to the Pub- 
lic’s Interest and Unreasonable in Light of the 


Conclusion 
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QUESTION PRESENTED 


Does that section of the Conservators Statute of the 
District of Columbia Code which provides in part that 
“tall contracts, except for necessaries, and all transfers 
of real and personal property made by the ward after 
the filing and before the termination of the conservatorship 
are void’? mean that as a matter of law all wards re- 


gardless of their actual mental capacity are powerless 
to make a will? 


This case has not been before this 
court under this name or any other name. 


IN THE 


United States Court of Appeals 


For rue Disrricr or Cotumsia Crecurr 
No. 22,270 


Dorotuy H. Rossi, Appellant 
v. 


Earut A. Frercuer, Appellee 


On Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellant, the caveator, has appealed from the judg- 
ment of the District Court denying her caveat complaint 
and admitting to probate a paper writing dated August 
31, 1963 as the Last Will and Testament of Mollie Roberts 
McGilton. (J.A. 14) Caveator limits her appeal to a 
single conclusion of law by the court below: 

The provisions of D.C. Code Section 21-507 (21-1507) 
do not render the will in question invalid as a matter 
of law. (J.A. 13) 


Caveator does not dispute the conclusions of law that 
undue influence and lack of testamentary capacity were 
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not made out. (J.A. 13) Nor does she dispute any of 
the findings of fact one of which was that the testator 
““possessed the requisite testamentary capacity to execute 
a will.”” (J.A. 13) Rather, the appeal is confined to the 
issue decided against the caveator below: Whether under 
the existing statutory scheme in the District of Columbia 
the testator was incapable as a matter of law of executing 
a valid will. 


STATUTES INVOLVED 


District of Columbia Code Title 18, Wills and Probate 
of Wills, provides in pertinent part: 
$ 18-102. Capacity to make a will 
A will, testament, or codicil is not valid for any 
purpose unless the person making it is: 
(1) if a male, at least 21 years of age; or 


(2) if a female, at least 18 years of age—and, at 
the time of the executing or acknowledging it as pro- 


vided by this chapter, of sound and disposing mind 
and capable of executing a valid deed or contract. 


District of Columbia Code Title 21, Fiduciary Relations 
and the Mentally Ill, Chapter 15 Conservators, provides 
in pertinent part: 


§ 21-1501. Appointment of conservators? 


When an adult residing in or having property in 
the District of Columbia is unable, by reason of ad- 
vanced age, mental weakness not amounting to un- 
soundness of mind, mental illness, as the latter term is 
defined by section 21-501, or physical incapacity, prop- 
erly to care for his property, the United States Dis- 
trict Court for the District of Columbia may, upon his 
petition or the sworn petition of one or more of his 
relatives or any other person or persons, appoint a 
fit person to be conservator of his property. 


1 Hereinafter referred to as capacity clause. 


2 Hereinafter referred to as appointment clause. 
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§ 21-1507. Lis pendens*® 


Upon the filing of a petition under this chapter, a 
certified copy of the petition may be filed for record 
in the office of the Recorder of Deeds of the District 
of Columbia. If a conservator is appointed on the 
petition, all contracts, except for necessaries, and all 
transfers of real and personal property made by the 
ward after the filing and before the termination of 
the conservatorship are void. 


STATEMENT OF FACTS 


The following statement of facts is taken from the find- 
ings of fact below. (J.A. 9-13) 


Mollie Roberts McGilton, the testator, is the aunt of 
Dorothy Rossi, caveator, and Earl Fletcher, defendant. 
For many years the testator lived with her brother in their 
home at 2226 M Street, N. W., in the District of Columbia. 
Defendant and his brother, C. Marvin Fletcher, visited 
the testator weekly for years with their mother, testator’s 
sister, until 1956 when she died, and thereafter on their 


own. 

On April 12, 1961 Mollie Roberts McGilton executed a 
will leaving her entire estate to her brother with the 
provision that in the event he should predecease her 
then the entire estate was to go to her nephews, C. 
Marvin Fletcher and Earl .A. Fletcher. Her brother died 
on January 17, 1963. After his death but before his 
funeral, caveator, Dorothy Rossi, arrived at her Aunt 
Mollie’s home for the first time in many many years. 
After the funeral, Earl Fletcher and Marvin Fletcher 
found it increasingly difficult, through no fault of their 
own, to visit their Aunt Mollie so as to care for her 
needs as they had done in the past. During this period, 
which was to last until June, 1963, the plaintiff Dorothy 
Rossi was with her Aunt Mollie in her Aunt Mollie’s 
home practically every day. 


8 Hercinaftor referred to as voiding clause. 


4 


On March 7, 1963, Mollie Roberts McGilton executed a 
will favoring Mrs. Rossi. Shortly after the execution of 
the March 7, 1963 will a petition for the appointment of 
a conservator for Mollie Roberts McGilton was drafted. 
This petition, although signed by Mollie Roberts McGilton, 
was prepared at the behest of the plaintiff, Dorothy Rossi. 
On March 14, 1963 the petition for the appointment of a 
conservator was filed and a member of the bar of this 
Court, Francis L. Young, Jr., was appointed guardian ad 
litem for Mollie Roberts McGilton. On April 8, 1963 the 
guardian ad litem filed his report in which he recommended 
that a conservator be appointed. He also recommended, 
however, that none of the relatives of the ward be appointed 
as that conservator. He did not seek the conservatorship 
for himself. Nevertheless on April 22, 1963 Francis L. 
Young, Jr., was appointed conservator of the estate of 
Mollie Roberts McGilton and directed to undertake an 
investigation to select and recommend some individual to 
be conservator of the person of Mollie Roberts McGilton. 


On May 29, 1963 the conservator filed his report relative 
to the selection and recommendation of a conservator and 
formally stated to the Court that there was no necessity for 
the appointment of a conservator of the person of Mollie 
Roberts McGilton. Therefore no one was appointed to 
be conservator of the person of the testatrix. 


On July 11, 1963 the conservator petitioned this Court for 
authority to expend funds so that a copy of the petition 
for the appointment of a conservator and for the ap- 
pointment of the guardian could be filed for record in 
the Office of the Recorder of Deeds pursuant to Section 
21-507 (21-1507) District of Columbia Code. The Court 
granted the conservator’s petition on that date and the 
copies were duly recorded. 


Sometime in June 1963 the plaintiff, Dorothy Rossi, 
ceased seeing her aunt, Mollie Roberts McGilton. At about 
this same time Earl and Marvin Fletcher were again 
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able to visit their aunt on a weekly basis in order to care 
for her needs as had been their practice for the many 
years before. They continued to care for her until her 
death in June of 1967. 


During June, July, and August, Mollie Roberts McGilton 
informed the conservator of her estate, Francis L. Young, 
Jr., that she wished to execute a new will. All of Mr. 
Young’s conferences with respect to this will took place 
solely between Mrs. McGilton and Mr. Young with no one 
else present. Ultimately, Mrs. McGilton told Mr. Young 
precisely what it was she wished her will to say and Mr. 
Young drafted that will in accordance with her wishes. 
That which Mr. Young drafted was the paper writing that 
was to become the August 31, 1963 will. 


On August 31, 1963, Mr. Young in the company of Mr. 
James Treese, another member of the bar of this Court, 
went to the home of Mollie Roberts McGilton where the 
paper writing drafted by Francis L. Young, Jr., in ac- 


cordance with the wishes of Mollie Roberts McGilton was 
read by Mr. Young to Mollie Roberts McGilton. At that 
time Mr. Young asked question of Mollie Roberts McGilton 
designed to ascertain whether she had a full understanding 
of the business at hand; whether she had a recollection 
of the property which she intended to dispose and the 
persons to whom she meant to give it and the relative 
claims of the different persons who were or should have 
been the objects of her bounty. This was done principally 
for the benefit of Mr. Treese, since Mr. Young had been 
in the company of Mrs. McGilton at least twice a month 
since his first appointment as guardian for Mrs. McGilton 
and had discussed often and in detail what it was Mrs. 
McGilton wished to do with respect to her will. On this 
date, Mollie Roberts McGilton executed the will in ques- 
tion here before two witnesses, and those two witnesses 
witnessed the will in her presence and in the presence of 
one another. 
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The Court found as a fact that at the time of the exe- 
cution of the August 31, 1963 will, the will in question 
here, Mollie Roberts McGilton possessed the requisite 
testamentary capacity to execute a will. (J.A. 13) The 
Court found as a fact that it was not until the fall of 
1964 that Mollie Roberts McGilton began to deteriorate 
mentally. (J.A. 13) It was on October 12, 1964 that she 
was first seen by a psychiatrist who thereafter continued 
to see her from time to time until March of 1966 when 
she was admitted to St. Elizabeth’s Hospital. 


SUMMARY OF ARGUMENT 


The conservators statute of the District of Columbia 
does not modify the law of testamentary capacity so as 
to exclude from those capable of making a will individuals 
of sound mind who require a conservator to preserve their 
estate. Congress did not intend such a result and the 
universal rule of jurisdictions with similar statutes is 
contrary to it. The clause of the statute which makes void 
all contracts and transfers of property by the ward does 
not encompass the execution of a will. Rather it is a 
remedial device to guarantee that one party, the conserva- 
tor, speaks for the estate with respect to inter-vivos 
transfers. 


ARGUMENT 
I 
INTRODUCTION 


The right to make a will is of the highest order. As this 
Court stated in Barbour v. Moore, 4 App. D.C. 535, 547 
(1894) : 


The right of making a will and disposing of one’s 
property as he pleases, even to gratify partialities or 
prejudices, and even to the exclusion of those of near 
and close blood connection with him, is among the 
dearest and most sacred rights of the citizen, secured 
by the law; and that right ought not to be impared or 
nullified, except upon the most substantial ground. 


7 


Against this background, caveator argues that Congress 
has enacted legislation which prohibits a certain class of 
adult citizens of the District of Columbia from executing 
a valid will—those for whom a conservator has been ap- 
pointed pursuant to §§ 18-1501 to 18-1507 of the D. C. Code. 
Her argument is in the alternative: (1) The voiding clause 
of the conservators statute encompasses wills by a ward 
and operates by itself to render them invalid; or (2) The 
voiding clause together with the definition of testamentary 
capacity of § 18-102 D. C. Code operates to render wards 
incapable of executing wills. 


384 


THE CLAUSE OF THE CONSERVATORS STATUTE VOIDING 
CONTRACTS AND TRANSFERS OF REAL AND PERSONAL 
PROPERTY BY THE WARDS DOES NOT ENCOMPASS WILLS 

That the conservators statute was not intended to apply 
to wills is clear from the plain words of this statute and 
its relation to the law of testamentary capacity. No 
reference to wills appears on the face of the statute. Its 
purpose, as succinctly stated in the legislative history, 
is ‘‘to provide for the appointment of conservators to 
conserve the assets of persons of advanced age or mental 
weakness not amounting to unsoundness of mind or physical 
incapacity.”? 97 Cong. Ree. 7076 (Remarks of Congressman 

Harris) In order to conserve assets, the proponents of 

this legislation needed a means of protecting against im- 

provident inter-vivos transfers of property by contract or 

deed, whether the result of an individual’s weakness or 
the product of sharp dealing. The solution to this problem 
was the voiding clause. 


A. By Its Terms, the Voiding Clause Is Inapplicable to Wills 


The voiding clause makes no reference to wills. It 
applies to ‘‘all contracts, except for necessaries, and all 
transfers of real and personal property made by the ward 
after the filing and before the termination of the conserva- 
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torship.’’ Caveator’s convoluted reasoning that ‘‘transfer’’ 
here includes wills because this Court has interpreted the 
word ‘‘convey’’ in another statute to mean ‘‘transfer’’ 
which in turn encompassed disposition by wills is not 
persuasive. One reason is that a strict reading of the 
voiding clause makes it inapplicable by its terms to transfer 
by will. Transfer by will does not take effect until death 
and death terminates the conservatorship. Therefore, 
transfers by will are not void because they are not made 
‘‘before the termination of the conservatorship.’’ * 


B. A Drastic Change in the Law of Testamentary Capacity 
May Not Be Presumed in the Absence of Specific Legis- 
lation 

Moreover, when viewed from the perspective of the fun- 
damental change which caveator’s reading of the statute 
would make on the law of testamentary capacity, it is 
clear that had this been Congress’ intent specific language 
to that effect would be in the statute. The appointment 
clause extends the statute’s coverage to individuals who 
under long-standing laws of testamentary capacity are 
not incapable of executing a will. Advanced age or mental 
illness do not per se render one incapable.® ‘‘Physical 
incapacity,’’ while of evidentiary value, standing alone 
does not negate mental capacity. Finally ‘‘mental weak- 
ness not amounting to unsoundness of mind’’ includes 
precisely individuals, those of sound mind, who are by 
definition within the standard of testamentary capacity. 

In light of the importance of the right to make a will, 

it is fallacious to argue that Congress established whole 

new classes of persons who would be incapable of executing 
wills without specific reference. 


To support her argument, caveator seizes upon a single 
sentence in a letter by Judge Schweinhant urging passage 


4 Stone v. Damon, 12 Mass. 487 (1815). 
5 Thompson v. Smith, 70 App. D.C. 65, 103 F.2d 936 (1939). 
¢ Johnson v. Newton, 58 App. D.C. 118, 25 F.2d 542 (1928). 
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of the conservator statute. The letter related a situation 
which the judge felt exemplified the need for this legis- 
lation. The situation involved an 88 year old lady who 
had fallen under the absolute domination of a roomer in 
her house. In addition to causing her to make several 
inter-vivos transfers to him, the man had her make a will 
favoring him. Because this example was cited in the legis- 
lative history of the statute, caveator concludes that Con- 
gress intended the statute to cover wills. 


This conclusion is invalid because then existing testa- 
mentary law adequately dealt with the wills problem posed 
by Judge Schweinhaut’s letter. If a person executes a 
will favoring an individual because he or she is completely 
dominated by that individual then that will may be con- 
tested on the ground that it was procured by undue in- 
fluence. But what in most instances was beyond the 
protection of the court were inter-vivos transfers under 
the circumstances cited. Accordingly, a provision for con- 
servatorships was necessary. To guarantee the effective- 
ness of the conservatorship, it was mandatory that only 
the conservator transact business. Thus it was provided 
that, by filing, the conservator gave public notice that 
henceforth the ward was incapable of contracting, and that 
he, the conservator, must be the bargaining party. Any 
contracts of the ward from the date of filing are a nullity. 
Absent the provision, the estate of the ward might waste 
away leaving nothing to devise and the ward would become 
a government dependent. 


C. The Universal Rule Is That Voiding Clause Restrictions 
Apply Only to Inter-Vivos Transactions 


It is significant that except for this single sentence and 
the convoluted word play set out above, caveator does not 
cite a single case to support her position. The reason 
is that none exist. The decisions interpreting similar 
statutes in other jurisdictions universally hold that voiding 
clause restrictions apply only to inter-vivos transactions 
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and not to wills.7 Even a statute which made void the 
making of ‘‘any instrument in writing’? was held not to 
apply to wills, Skelton v. Davis, 133 So.2d 432 (Fla. App. 
1961). The holding of the court in Tucker v. Jollay, 43 
Tenn. App. 655, 311 S.W.2d 324 (1957), is an appropriate 
summary of appellee’s position as to the effect of the 
voiding clause of the conservator statute: 


Nothing in the act lays a restriction on the right to 
dispose of property by will. Its purpose was to pro- 
vide a means of conserving the estate of persons unable 
to look after their own property due to a condition 
of physical or mental weakness. Such persons are 
not, per se, incapable of making a valid will and we 
cannot read into the act a provision making them so. 


m 


THE OPERATIVE LANGUAGE OF THE CAPACITY CLAUSE IS 
A TEST OF MENTAL CAPACITY AND DOES NOT COMBINE 
WITH THE VOIDING CLAUSE TO DENY TESTAMENTARY 
CAPACITY TO PERSONS POSSESSING THE REQUISITE 
MENTAL CAPACITY WHO ARE LEGALLY INCAPABLE OF 
EXECUTING CONTRACTS 


Whether or not Congress intended the conservators stat- 
ute to invalidate wills, caveator argues, the statute has 
this effect because of the particular statutory scheme in 
the District of Columbia. The capacity clause of the wills 
statute cited above provides that only people who are “of 
sound and disposing mind and capable of executing a valid 
deed or contract’? may execute a will. Caveator contends 


7E.g., Re Worrall’s Estate, 53 Cal. App.2d 243, 127 F.2d 593 (1942), 
Skelton ¥. Davis, 133 So.2d 432 (Fla. App. 1961); Jenckes v. Probate Court, 
2 RL 255 (1852); Tucker v. Jollay, 43 Tenn. App. 655, 311 S.W.2d 324 
(1957); Bean’s Estate, 159 Wis. 67, 149 N.W. 745 (1914). See cases cited, 
Annot., 89 A.L.R.2d 1120, 1127-1130 (1963). At I Page on Wills, § 1242 p. 
651, the author states: 

Appointment of a guardianship for an aged person which deprives tes- 
tator of power to make contracts, except where necessary, and which 
makes void all gifts and sales does not necessarily deprive him of testa- 
mentary capacity. 


Accord, Note, Testamentary Capacity in a Nutshell: A Psychiatric Reevalu- 
ation, 18 Stan. L. Rev. 1119, 1136 (1966). 
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that since testator’s contracts and deeds are void under 
the conservator statute, then as a matter of law she lacks 
testamentary capacity under the wills statute. However, 
the proper judicial construction of the voiding clause and 
the capacity clause is that the conservators statute, which 
Congress did not intend to affect testamentary capacity 
and which is universally held not to do so, does not in- 
capacitate all wards because of unique language in the 
wills statute. 


A. Judicial Construction Is Necessary 


Caveator argues that there is no room for judicial con- 
struction because the plain meaning of the statutes renders 
the ward incapable of executing a valid will. The plain 
meaning doctrine, however, is limited by the rule that 
where ambiguity or absurd consequences result from the 
plain meaning, then judicial construction is necessary. 
District of Columbia National Bank v. District of Columbia, 
121 App. D.C. 196, 348 F.2d 808 (1965) ; Whelan v. Welsh, 
50 App. D.C. 173, 269 F. 689 (1921). Both ambiguity 
and absurd consequences are present here. 


Ambiguity can result from an inconsistency between two 
provisions. Clayton v. Colorado, 51 F.2d 977 (10th Cir. 
1937). Here, there is a basic inconsistency between the 
standard for application for the conservators statute and 
standard for capacity to make a will. The application 
clause of the conservator statute expressly extends to 
persons of ‘‘mental weakness not amounting to unsoundness 
of mind.’’? The capacity section of the wills statute, on 
the other hand, expressly empowers these same persons, 
those of sound mind, to make a will. Caveator resolves 
this inconsistency by arguing that the plain meaning of 
the statutes is that the voiding clause operates to render 
a nullity the wills of classes of people with sound minds. 
This inconsistency demonstrates that the purpose and 
history of each clause must be analyzed to determine if 
they were intended to have this effect. 
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The need for judicial construction is further demon- 
strated by the absurd consequences which would result 
from accepting caveator’s argument. The conservators 
statute may be invoked in instances of solely physical in- 
capacity. Thus, individuals with perfectly alert and sound 
minds yet with a disabling physical condition, a quadra- 
plegie for example, might well require a conservator. If 
his conservator complied with the statute with respect 
to filing, then under caveator’s argumert the quadraplegic 
in perfect mental condition would be precluded as a matter 
of law from ever executing a valid will. His cherished 
right of disposition by will would thereby be destroyed 
by reason of his physical malady and a supposedly re- 
medial act of Congress. This result, it is submitted, is 
absurd and an injustice to both the individual and to the 
intent of Congress in enacting the conservator statute. 


B. Congress Did Not Intend a Conservatorship Adjudication 
To Bar Subsequent Executions of Wills by Wards 


The court must construe the two sections to give effect 


to Congress’ intent in passing the conservators statute, 
which as discussed above, was to conserve estates of a ward 
from improvident inter-vivos transfers. As a guide to 
the court in its construction, the universal rule in other 
jurisdictions is that a conservatorship adjudication does 
not per se nullify testamentary capacity.® Professor Milton 


8E.g., Re Worrall’s Estate, 53 Cal. App.2d 243, 127 P.2d 593 (1942); 
Skelton ¥. Davis, 133 So.2d 432, 89 A.L.R.2d 1114 (Fla. App. 1961); Re 
Lunalilo, 2 Hawaii 519 (1874); Harrison v. Bishop, 131 Ind. 161, 30 N.E. 
1069 (1892); Stone v. Damon, 12 Mass. 487 (1815); Rice v. Rice, 50 Mich. 
448, 15 N.W. 545 (1883); Lewis v. Jones, 50 Barb. 645 (1868); Jenckes v. 
Probate Court, 2 B.I. 255 (1852); Tate v. Chumbley, 190 Va. 480, 57 S.E.2d 
151 (1950). See Annot., 89 A.L.R.2d 1120, 1122-27 (1963), which cites cases 
from 31 jurisdictions plus England and Canada and states: 

All of the eases found (with the exception of a few older decisions which 
have been effectively overruled) follow the general rule that one otherwiso 
of testamentary capacity may make a valid will, regardless of the fact 
that he is under guardianship, that is, that the mere existence of a 
guardianship at the time the will was executed does not require the con- 
clusion that the will is invalid. 


Id. at 1122. See, 57 Am. Jur. Wills § 55. 
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Green has offered several reasons for the rule. Green, 
The Operative Effect of Mental Incompetency on Agree- 
ments and Wills, 21 Texas L. Rev. 554, 585 (1943). First, 
the adjudication under a conservator statute is not of 
testamentary capacity but rather of competency to handle 
one’s affairs during life. Also, only competency at a given 
moment is adjudicated. Finally, voiding clauses are de- 
signed solely to assist the conservator, to guarantee that 
he alone will handle the ward’s property. This considera- 
tion is not relevant to testamentary dispositions which the 
conservator cannot make for the ward and which do not 
take effect until death when the conservatorship has been 
terminated. An additional reason which compels the con- 
clusion that the District’s conservator’s statute does not 
render wills void is its application to cases which do not 
involve mental weakness but only physical disability. 


The experience of the Florida Court of Appeals when con- 
fronted with a case strikingly similar to the present one 
is noteworthy. In Skelton v. Davis, 133 So.2d 432 (1961), 


the testator was placed in a conservatorship largely through 
the efforts of two of her six children. About five months 
prior to the conservatorship proceedings, testator had ex- 
ecuted a will which divided her estate equally among the 
six children, Eleven days after the decree making her 
a ward was entered, the testator executed a new will which 
in effect disinherited the two children who had been in- 
strumental in having her declared a ward. The lower court 
found that the testator possessed the requisite intent. 
But the Florida conservatorship statute provided in part 
that: 


‘Fyrom and after the rendition of the decree appointing 
a curator, such person for whom appointed shall be 
a ward of the court appointing such curator, and the 
ward shall be wholly incapable of making any con- 
tract or gift whatever, or any instrument in writing, 
of legal force and effect, except after leave of court 
is granted upon a hearing after notice to the curator 
and such next of kin as the court shall order given 
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notice of application.”” $747.11, Fla. Stat. FSA, 133 
So.2d at 435. 


The requirements of this provision had not been met so 
that if it applied to wills the second will was invalid as 
a matter of law. The appellees in Skelton contended that 
to interpret the conservatorship provision as covering wills 
would conflict with the testamentary capacity provision. 


The path the court followed in construing the two pro- 
visions is important. 


‘“‘The task of statutory construction is not an easy 
one. Care must be taken to avoid applying a literal 
interpretation with the result that seemingly unaf- 
fected provisions of unrelated chapters will be changed. 
While the language of section 747.11 is broad, it is 
important to note that no reference is made to section 
731.04, which was already enacted into law. The 
particularities of the ‘sound mind’ requirement as 
propounded by section 731.04 and as judicially inter- 
preted, are well established in this state. Any legis- 
lative change in this respect would be substantial and 
undoubtedly would be accomplished by express sta- 
tutory language and not by means of implication.”’ 
Td. at 436. 


After noting that Florida’s conservatorship statute can 
apply to persons who are only physically disabled, the 
Court held: 


Clearly physical incapacity is not an element of whether 
one is possessed of a sound mind and consequently, 
the test for appointment of a curator under section 
747.05 is not to be regarded as the equivalent of a 
finding by the court that the person does not possess 
a sound mind. To hold otherwise, would result in 
the application of loose judicial construction by means 
of implication which both the language of the statute 
and the reason for its enactment do not call for. Id. 
at 437. 
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The statutory scheme of the District of Columbia is practi- 
cally identical with that of Florida.’ The factors significant 
to the court in Skelton are present here—lack of specific 
reference in the conservatorship statute to the wills statute 
and a conservatorship statute which can apply in cases 
of physical disability. Therefore, this court should con- 
clude similarly that a conservatorship adjudication does 
not per se deprive a ward of testamentary capacity. 


C. The Capacity Clause Is a Test of Mental Capacity 


The history and prior judicial interpretation of the 
capacity clause is pertinent to this court’s construction of 
the statutes. The capacity clause was adopted from the 
Maryland Probate Act of 1798. Maryland and the District 
are unique in including within their definition of testa- 
mentary capacity the phrase ‘‘capable of executing a valid 
deed or contract.’? Courts of both jurisdictions have not 
interpreted the phrase as exclusion of classes of people but 
rather as a measure of mental capacity. In Lyon v. Town- 
send, 124 Md. 163, 91 Atl. 704 (1914), the court quoted 
with approval the explication of the phrase in the early 
ease of Davis v. Calvert, et al., 5 Gill. and J. 269, 24 Am. 
Dee. 282: 


“The written law of this state furnished the rule by 
which the capacity of a testator is to be measured; 
and the inquiry must always be whether, at the time 
of executing or acknowledging the will or testament, 
he was capable of executing a valid deed or contract; 
that is, here, the standard by which the mental capacity 
of a testator is to be ascertained, and no inferior 
grade of intellect will suffice.” 


9 Admittedly, Florida’s requirements for testamentary capacity do not in- 
clude the phrase ‘‘capable of executing a valid deed or contract.” But for 
the reasons set out in part C, infra, the phrase is descriptive and serves to 
objectify the term ‘‘sound and disposing mind.’’ It does not add an element 
but rather is a test of mental capacity. 
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This view has been followed by courts in the District of 
Columbia. Stewart v. Elliot, 2 MacKey 307 (1883) ; Barbour 
v. Moore. + App. D.C. 535 (1894). In Thomas v. Young, 
357 App. D.C. 282, 22 F.2d 588 (1927), the court approved 
the following charge: 


““[A]s a matter of law . . . the expression ‘sound and 
disposing mind capable of exercising a valid deed or 
contract,’ when used with respect to an attempt to 
dispose of property by a last will and testament, means 
that the decedent must have had, at the time of the 
execution of the instrument, sufficient mental capacity 
to dispose of her property or estate with judgment 
and understanding, considering the nature and char- 
acter of the estate as well as the relative claims of 
the different persons, who would be the natural objects 
of her bounty.”’ 


The requisite elements for sufficient mental capacity were 
articulated in Barbour v. Moore, 4 App. D.C. 535, 547 
(1894) : 


“To make a valid will it is not necessary that the 
testator should be endowed with a high order of in- 
tellect, or even an intellect measuring up to the or- 
dinary standards of mankind. Nor is it necessary to 
the making of a valid will that the party should have 
a perfect memory, and that his mind should be wholly 
unimpaired by age, sickness, or other infirmities. If 
the party possess memory and mind enough to know 
what property he owns and desires to dispose of, and 
the person or persons to whom he intends to give it, 
and the manner in which he wishes it applied by such 
person, and, generally, fully understands his purposes 
and the business he is engaged in, in so disposing of 


his property, he is, in contemplation of law, of sound 
and disposing mind.”’ 


The court has consistently adhered to this formulation. 
E.g., Thompson v. Smith, 70 App. D.C. 65, 103 F.2d 936 
(1939) ; Lewis v. American Security and Trust Company, 
53 App. D.C. 258, 289 F.2d 916 (1923). Here, testator 
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was questioned as to each of these elements at the time 
she executed the will and the court found as a fact that 
she possessed them. (J.A. 12-13) The reason neither she 
nor any other ward under § 21-1507 is able to execute a 
valid deed or contract is not necessarily for want of mental 
capacity, and in this instance the court found as a fact 
that testator possessed the requisite testamentary capacity 
when she executed her will. (J.A.13) Despite these par- 
ticular findings of fact and the judicial interpretation of 
the capacity clause, caveator argues that the clause has 
in the past and does now deny the power to make a will 
to classes of persons possessing mental capacity who are 
disabled by law from executing valid deeds or contracts. 
The examples she cites are the common law disabilities of 
married women and slaves. 


Certainly, the reasons for these disabilities do not repre- 
sent high-water marks in the wisdom of Anglo-American 
jurisprudence. But even these reasons do not establish 
the principle for which caveator cites them. Married women 
and slaves were disabled because they lacked liberty and 
free will.° Married women in particular were disabled be- 
cause of the doctrine of merger of identity by which the 
husband acquired the wife’s chattels and the right to dis- 
pose of them." It was felt that if the wife had the power 
to will or contract she might defeat her husband’s rights. 
The disabilities prevented married women and slaves from 
executing either wills or contracts. But the conclusion 
to be drawn from these disabilities is not that married 
women and slaves were barred from executing wills be- 
cause they were incapable of executing contracts; rather, 
it is that the same premises which barred them from enter- 


10 Reppy, The History of the Law of Wills and Testaments in England, 
16 Geo. L.J. 210, 214 (1914), citing Blackstone, BL Comm., Chase’s 3d ed. IT., 
596. 


11 Reppy, supra noto 10 at 214. 
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ing contracts also barred them from executing wills. In 
1951, Congress did not, as caveator contends, establish a 
new class of disability, like coverture and slavery, by 
enacting the conservators statute. The reason for the 
voiding clause in no way compels testamentary incapacity 
and was not intended to do so. It was a remedial device 
to effectuate the conservatorship. 


D. Caveator’s Contention Is Contrary to the Public’s Interest 
and Unreasonable in Light of the Facts 


Not only is caveator’s contention not mandated by the 
scope of the conservators statute or the history of the 
capacity clause, but to adopt it would permit abuse of 
the same character as that which the conservatorship is 
designed to prevent. A designing person who was able 
to obtain a will favorable to themselves might then obtain 
testator’s consent to a conservatorship. After filing, the 
ward-testator who belatedly recognizes his beneficiary’s 
motive is legally barred from the natural step of changing 
her will. Moreover, the ward-testator would have to over- 
come considerable obstacles to return to testamentary 
capacity. 


The facts of the instant case illustrate the sound basis 
for the rule that a conservatorship adjudication does not 
nullify testamentary intent. The defendant and his brother 
were natural objects of their aunt’s testamentary gener- 
osity. They cared for her for years both before and after 
the appointment of a conservator for her. Shortly before 
the appointment of the conservator, which came at the 
behest of caveator, the testator executed a new will which 
favored the caveator. Testator’s original will had favored 
the defendant. In the months which followed the appoint- 
ment, testator, independently and apparently with good 


12 It is significant that caveator does not cite a single case for the proposi- 
tion that married women and slaves were unable to execute wills because they 
were unable to execute contracts. 
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reason, expressed to her conservator a desire to execute 
a new will. Her conservator, who felt she possessed testa- 
mentary capacity, prepared the new will which is the 
subject of this contest in accordance with her express 
wishes. Thus, the will was executed by a person who was 
found to possess the requisite testamentary intent with 
the active cooperation of the conservator of her estate. 


CONCLUSION 


It has been said that the right of testamentary disposi- 
tion ‘‘should not be struck down except for the most 
pressing reasons of public policy’’. Note, Testamentary 
Capacity in a Nutshell: A Psychiatric Reevaluation, 18 
Stan. L. Rev. 1119, 1124 (1966). Congress had no inten- 
tion of drastically altering the law of testamentary capacity 
by enacting the conservators statute. Neither the words of 
the statute nor its purpose encompass dispositions by will. 
No compelling reasons of public policy have been cited 
by caveator to sustain her position. On the contrary, 
the public’s interest is best served by the rule that a 


conservatorship adjudication does not per se invalidate 
testamentary capacity. Thus, it is submitted, this court 
should resolve the ambiguity created by the provisions of 
the voiding clause and the capacity clause in favor of the 


20 


intent of Congress and the unbroken chain of authority 
in other jurisdictions and affirm the decision of the District 
Court. 
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REPLY BRIEF FOR APPELLANT 


In limine, it is important to note that the appellee's 
statement of facts occludes true chronology. As stated by 
appellee (Br., pp. 4-5), the conservator petitioned the 
Court on July ll, 1963, for authority to expend funds for 
recording the petition in the Office of the Recorder of Deeds 
pursuant to Section 21-507, D. C. Code (1961) but the conser- 
vator had in fact already recorded the petition more than 
one month earlier on June 6, 1963 (Appellant Br., p. ll, 


fn. 1). 


I. 
The voiding clause of the conservatorship 
statute must rightly be read to encompass 
wills when regard is had for its legisla- 
tive history and the prior decision of this 
Court. 

Appellee's purported quotation from the Congressional 
Record as showing the purpose of the statute (Appellee Br., 
p. 8), misleads in that it omits a comm after "mind" and 
before “or physical incapacity” in what is really the title 
of the Bill as passed in the Senate (see Appellant's Br. 
App'x., pp. 1, 15-16). 


Argument that the voiding clause of the conservatorship 


statute, standing alone, does not embrace wills (Appellee 
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Br., p. 8) is grounded on appellee's attempt to substitute 


his own narrow view as to the scope of the law in lieu of 
the broad sweep that legislative history shows Congress had 


in mind. Nowhere is this more obvious than in appellee's 


opening arbitrary assertion (Appellee Br., p. 8): 


In order to conserve assets, the proponents of | 
this legislation needed a means of protecting | 
against improvident inter vivos transfer of prop- 
erty by contract or deed, whether the result of 
individual's weakness or the product of sharp 
dealing. 


Having this begged the question, appellee adds (Appellee 
Br., Pp. 9): 


The solution to this problem was the voiding 
clause, 


Actually, as more fully shown in our main brief, the purpose 


of the legislation was to protect the assets of the individual, 
| 


not only for his benefit, but, as well, for the benefit of 


the members of his family who were the natural objects of 
his bounty. To narrow the legislative target to “improvi- 
dent inter vivos transfers" as appellee seeks to do (Appel- 


lee Br., pp. 8-9) unjustifiably narrows the manifest legisla- 


tive intention to protect against improvident wills (Appel- 
lant Br., pp. 15-17, 18) and against waste that would subject 


the ward's family to want (Appellant Br., pp. 19-20) . The 


argument of appellee requires disregard of the change in the 
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language accomplished by the House amendments. As initially 


passed by the Senate, the bill provided that upon appoint- 
ment of a conservator, and without more-- 

all contracts and business transactions, subse- 

quent to the filing of the petition . .. shall 

be presumed to be @ fraud upon him and against 

his rights and interests. (See Appellant Br., 

pp. 14-15, App'x., p. 7.) 

As amended in che House and enacted, the invalidating or 
voiding effect occurs only upon completion of a second step, 
the filing for recording with the Recorder of Deeds, but 
once that second step is taken-- 

all contracts, except for necessaries, and all 

transfers of real and personal property made by 

the ward .. . are void. 

e £ idi e nserva 

sta re broad enough embrace wills. 

It is submitted that this Court’s reasoning in the 
Freitag case (Appellant Br., p. 12) is not convoluted; 
neither is the conclusion that “transfer” includes a will 
other than a corollary of the Freitag holding. Appellee 
suggests (Appellee Br., p. 9) that a transfer by will does 
not take effect until death and is therefore not a transfer 
“before the termination of the conservatorship.” Under this 


yeasoning a deed of a recorded ward, subject to a life 


estate in grantor would also be beyond the voiding effect 


of the conservatorship statute. For the future estate 


arises only upon the grantor's death under the Statute of 
Uses, and thus takes effect only at death of the grantor. 


Tiffany, Real Property (1912) Sec. 134. | 


Appellee also argues (Appellee Br., p. 9): 
One reason Zappellant's argument is not persua- 
sive/ is that a strict reading of the voiding 
clause maxes it inapplicable by its terms to 
transfer by will. (Emphasis supplied.) 

| 
But remedial legislation such as is here involved is to be 


read liberally, not strictly (Appellant Br., p. 21). Appellee 


suggests no reason for regarding the statute as other than 


remedial. 


B. Application of the conservatorship statute to wills 


| 
involves no drastic change in the Jaw of testamentary 
capacity. | 


After suggesting that none of the classes contemplated 


by the conservatorship statute are per se incapable of execu- 


ting a will, appellee urges (Appellee Br., p. 10) : 


In the light of the importance of the right to 
make a will it is fallacious to argue that Congress 
established whole new classes of persons who would 
be incapable of executing wills without specific 
reference, | 


The quick answer, of course, is that Congress did) not pur- 
port to do so, The law merely provides that any person who 
| 


deems it best, may, by recording the petition of one for whom 
4 t 


a conservator is appointed, destroy his legal competence 
to make a will until he proves his competence under section 
4 of the law (Sec. 21-1504, D. C. Code (1967)). As to mem- 
bers of the class who are thus selected by the filing of the 

tition for record, app2llee apparently concedes that they 
aze barred from inter vivos contracts or transfers; but 
appelic: a@vacces no re#son why tre right to make a will is 
mor: s@crosanct or important to the individual than the right 
to make inter vivos transfers. 

fhe Schweinhaut letter, effect of which appellee would 


minimize (Appellee Br., pp. 10-11) is important for two 


reasons. It undertakes to speak for all the judges as indi- 


viduals (Appellant Br., pp. 16-17). Its detail, including 
reference to the improvident will,wes brought before the 
House in debate (97 Cong. Rec. 7077; Appellant Br. App'x., 
p. 9). Appellee’s suggestion that the wills problem ws not 
presented because a2 will may be contested on the ground of 
undue influence is less than convincing when regard is had 
to established law. Inter vivos transfers, as well as wills, 
may be set aside for unsoundness of mind (as wes attempted 
in the case instanced by Judge Schweinhaut)or because of 
undue influence (Towson v. Moore, 11 App. D.C. 377, 381 


(1897): 5 Williston on Contracts (rev. ed.) Sec. 1625, 
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p. 4539). Difficulties of proof of undue influence in the 


case of wills is obviously greater, for the lips of the prin- 
cipal witness (the testator) are sealed. in re Lee's Estate, 
80 Fed. Supp. 293, 294 (D.D.C. 1948). Where confidential 
relationship is involved, the burden of going forward with 
the evidence does not, in will cases, shift to the legatee 
as it does to the beneficiary where rescission mation is 


brought on an inter vivos transaction. Tyson v. Ty son, 37 


Md. 567, 583 (1873). 
| 


Appellee also argues that the voiding language of the 

statute was employed only because “it was mandatory that only 
| 

the conservator transact business" (Appellee Br., P. 11). 
Legislative history refutes this contention. As it passed 
the Senate, and as reported favorably in the House, sec. 4 
of the bill provided (97 Cong. Rec. 7076; AppeLlant Br. 
App'x., P. 8): : 

The court shall have the same powers with respect 

to the property of any persons for whom a conser- 

vator has been appointed as it has with respect 

to the property of infants under guardianships, 
Long before the O'Hara amendment, therefore, the bill as it 
had passed the Senate protected the conservator against in- 
provident “sales” by a ward. For the powers of the Court 


with respect to property of infants under guardianship 


included the following (Sec. 21-305, D. C. Code (1961)): 
6 i 


No sales of the property of infants . . . shall 
be made valid and effectual to pass title to the 
property sold until they have been reported to 
and ratified by the court. )/ 


Section 6 of the Senate bill provided (97 Cong. Rec. 7076; 


Appellant Br. App'x., p. 8): 


Where a conservator is appointed pursuant to the 
provisions of this act, all contracts and business 


transactions, subsequent to the filing of the peti- 

tion, of a person for whom a conservator has been 

appointed hereunder, shall be presumed to be a 

fraud upon him and against his rights and interests. 

(Emphasis supplied.) 
It is thus evident that, so far as inter vivos transactions 
were concerned, the conservatorship bill, long before the 
House amendment that added the language with which we are coz.- 
cerned, was comprehensive enough to insure exclusive contract- 
ing and business transaction power in the conservator. Con- 
trary to appellee's thesis, the language of Sec. 21-507, 
D. C. Code (1961) here involved, as added in the House wes 
not needed to cover inter vivos transactions. Its much 
broader scope to cover “all transfers of real and personal 
property” must be given reasonable interpretation as embrac- 
ing something other than the inter vivos transactions already 


This provision is presently codified as section 21-154, 
D. C. Code (1967): 
A sale of property of an infant is not effec- 
tual to pass title to the property sold until it 
is reported to and ratified by the Court. 
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embraced in the Senate bill, i.e., to include wills. 
Appellee's argument, that the appointment clause that 
includes as potential wards for conservatorship persons 
unable by reason of “mental weakness not amounting to un- 
soundness of mind" bars the conclusion that the voiding 


clause operates as to wills, points up the significance of 


the more recent amendment of section 1 of the conservatorship 
statute, By Act of September 14, 1965, 79 Stat, 758, P.L. 
89-183, there was added to section 1 of the conservatorship 


statute an additional class who are not so clearly possessed 


of testamentary capacity (sec. 21-1501, D. C. Code! (1967)): 


When an adult residing in or having property 
in the District of Columbia is unable, by reason 
of advanced age, mental weakness not amounting to 
unsoundness of mind, mental illness, as the latter 
term is defined by section 21-501, or physical 
incapacity, properly to care for his property, the 
United States District Court for the District! of 
Columbia may . . . appoint a fit person to be con- 
servator of his property. 


The cited section 21-501, defines “mental illness” as “a 
psychosis or other disease which substantially impairs the 
mental health of a person.“ Appellee's argument that the 
appointment clause of section 1 of the conservatorship 
statute so plainly includes only individuals who are not 


incapable of executing a will (Appellee Br., p. 10) is no 


longer valid. 


Formerly, adjudication of mental incompetency permit- 


ted appointment of a committee or trustee (D. C. Code 21-301 


(1951) an@ (1961)). But now the statute provides (D. C. Code 


(1967) Sec. 21-564): 
(a) A patient hospitalized pursuant to this 

chapter my not, by reason of the hospitalization, 

be denied the right to dispose of property, execute 

instruments, make purchases, enter into contractual 

relationships, vote, and hold a driver's license, 

unless the patient has been adjudicated incompetent 

by 2 court of competent jurisdiction and has not 

been restored to legal capacity. ... 
But since such 2 patient suffering from mental illness my, 2s 
shown above, be mde the subject of conservetorship, it fol- 
lows that, upon filing of petition for record, such patient, 
@s a ward, will lose not only his inter vivos rights but his 
power “to dispose of property” by will. Since the statute as 
to mental patients no longer contains provision for appoint- 
ment of committees, it must be that the conservatorship pro- 
ceeding was planned to take its place and to enable complete 
control of inter vivos and testamentary disposition by the 
mental patient. 
Cc. Inte etation in e 

and in other contexts are not persuasive. 

Decisions in other jurisdictions under particular 


statutes of those jurisdictions (Appellee Br., pp. 11-12) are 


irrelevant. Here the Court has a legislative history peculiar 
9 


to the statute before it. Furthermore, the Court has already 


in the Freitag case, 47 App. D.C. 1 (1917) indicated that 
| 


in remedial legislation wordage such as that here involved 


| 
is to be given the broadest scope to encompass a will or 


devise within “conveyance” or “transfer." 


II. 


The wills statute sets up two tests: 
Mental Capacity and Legal Capacity. 


A. Appellee fails to show ambiquity. 


Appellee recognizes, but fails, his first hurdle in 


attempting to show ambiguity. He attempts to create an ambig- 
uity where there is none (Appellee Br., p. 14) by iconfusing 


section 1 of the conservatorship statute with section 7 of 
the same statute. | 
Section 1 (which lists the classes for whom conservators 


may be appointed) is what appellee calls the "application 

| 
clause." It merely provides that a conservator may be 
appointed for an adult person if he is-- 


unable, by reason of advanced age, mental weak- 
ness (not amounting to unsoundness of mind), or 
physical incapacity properly to care for his 

property. . . (Sec. 21-501, D. C. Code (1961)). 


Section 7 provides: | 
Lis pendens: Upon the filing of a petition 
under this chapter, a certified copy of such 
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petition may be filed for record in the office 
of the Recorder of Deeds of the District of 
Columbia, If a conservator be appointed on such 
petition, all contracts, except for necessaries, 
@nd all transfers of real and personal property 
made by the ward after such filing and before 
the termination of the conservatorship shall be 
void, (Sec. 21-507, D. Cc. Code (1961) .) 


The wills statute merely provides (Sec. 19-101, D. Cc. 
(1961) ): 


No will . . . shall be good . . . for any 
purpose whatever unless the person making the 
same be . . . at the time of executing of acknowl- 
edging of . . . of sound and disposi mind and 
capable of executi a valid deed or contract. 
(Emphasis supplied.) 


Appellee urges that there is an “inconsistency” as follows 
(Appellee Br., p. 14): 


The applicetion clause of the conservator 
statute expressly extends to persons of ‘mental 
weakness not amounting to unsoundness of mind. ' 
The capacity section of the will statute, on 
the other hand, expressly empowers these same 
persons, those of sound mind, to make a will. 


But where is the inconsistency? Section 1 (or the applica- 


tion clause) of the conservatorship statute bars none of the 


described classes from making a will; it merely permits or 
authorizes a conservator to be appointed for a member of any 
of said classes. Upon appointment of a conservator under 
what appellee calls the “application clause” the testamentary 
power of the ward remains competely unaffected, The wills 


statute says they may make a wills the application clause 
11 


does not purport to deny them the right to make a will. It 
says nothing about the subject. There is, it is submitted, 
plainly no inconsistency between the two neers. And there 
is clearly m ambiguity. | 

If, in the relatively rare situation, some interested 
person takes the second precautionary step of recording the 
petition with the Recorder of Deeds, and, if, as contemplated 
by section 7, @ conservator is appointed, then the ward is, 
under the statute rendered incapable of execucinele valid 
deed or contract for thereafter “all contracts except for 
necessaries, and all transfers of real and pereone® property 
made by the ward” are "void," under section 7 of the conser- 
vatorship statute. Still there is no inconsistency and no 
ambiguity. : 

If the ward whose petition has been recorded attempts 
to execute a will, it fails as such because it does not satisfy 
the requirement of the wills statute. He, under the conser- 
vatorship statute, is not “capable of executing a valia deed 
or contract," within the meaning of that phrase in the wills 
statute. What could be clearer? To this day, in proving a 
will, subscribing witnesses are required to make oath on a 


printed form that: : 


. . . the Testatrix therein named signed said will 
in his presence; that said Testatrix published, 
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pronounced and ceclared the same to be her last 
will and testament; that at the time of so doing 
said Testatrix was, to the best of affiant's 
apprehension, of sound and disposing mind, and 
capable of executing 2 valid deed or contract. 


Appellee's argument as to inconsistency (Appellee Br., p. 


14) is really an argument that the policy of the law is bad. 
He could, with equally strong ground, argue that the two 
statutes, when they operate together, nullify the wills of 
persons with sound minds and when the conservatorship statute 
alone is operative it nullifies the contracts and inter vivos 
transfers of people with sound minds. But the policy of 
legislation is not to be corrected by the Court short of con- 
stitutional berriers. 

As showing “absurdity,” the appellee instances a quadra- 
plegic “in perfect mental condition” (Appellee Br., Pp. 15) 
and contends that appellant caveator could thus destroy his 
right of disposition by will. But any such abuse or absurd- 
ity is prevented by section 4 of the conservatorship law 
(Sec. 21-504 D. C. Code (1961); Sec. 21-1504 D. C. Code 
(1967) )=: 

When 2 person for whom a conservator has 

been appointed under this chapter becomes compe— 

tent to manage his property, he may apply to the 

court to have the conservator dischaged and to be 

restored to the care and control of his property. 

If the court finds him to be competent, it shall 

enter an order restoring the care and control of 

his property to him... 
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The reason for the rule requiring ambiguity before the 


court may embark upon construction should not be overlooked. 
Certainty in the law is important. Laymen as well as attor- 
neys are entitled to this certainty. Where the language is 
clear, men are entitled to act in reliance on the pemcatee 
The two statutes, read together, and operating together have 
served to provide a safeguard the need for which has been 
aggravated by the increased use of homes for the aged finan- 
ced in large part by county funds in the States and by Hedi- 
care, Experience of attorneys and hearsay among laymen have 
created a keen awereness of the hazards involved ib leaving 
care of an aged person to a mental institution or nursing 
home. The instances are numerous in which a semi-senile, 


imbued with 2 keen appreciation of the care and personal fav- 


ors extended by a nurse or nurses, without any undue influ- 


ence, has sought to reciprocate by making large. inter vivos 
gifts or substantial testamentary dispositions thal leave 
his immediate family almost destitute on his death. Up to 
now, it has been reasonable to counsel that a recording of 

| 


the petition, after appointment of a conservator, will pro- 


tect against any such improvidence by contract or will, In- 
| 


deed, it seems probable that this was the very objective of 


the conservator in the instant case. In his report as 
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guardian ad litem, advising appOintment of a conservator, 

he said of the! then petitioning prospective ward (unprinted 

record) : 

. . « She! does not seem well oriented as to time, 

however, and is confused as to the chronology of 

recent events. She appears to be very gullible and 
trusting and to be very susceptible to the sugges- 

tion of anyone whom she feels is interested in her 

and trying to help her. ... 

The biggest objection to the operation of the conserva- 
tership law and the wills statute together is that it could 
eut off much Litigation that will make the legal profession 
that much the poorer. But this, again, is a question of 
legislative policy. 

B. It is irrelevant to arque that Congress did not intend, 
in i e conserva ship statut to_ bar subse- 
guent_ executions of wills by wards. 

This argument merely takes the eye off the ball. The 
conservatorship statute does show plain intent to bar subse- 
guent execution of contracts and transfers by wards as to whom 
imposition of the bar is initially deemed to be necessary. 
Congress did intend, in passing the wills statute 150 years 
ago, to bar execution of wills by persons lacking legal 


capacity under any other law. 


Appellee argues that in other jurisdictions a “conserva- 


torship adjudication does not per se nullify testamentary 
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capacity." But appellee's numerous citations to other 
jurisdictions (Appellee Br., pp. 16-18) are irrelevant. He 
concedes that the phrase “capable of executing a valid deed 


or contract” is peculiar to the statutory law of Maryland 


and the District (Appellee Br., p. 19). 


The rest of appellee's argument under this head merely 
| 


garbles the statutory provisions. Appointment of a conserve- 


| 
tor involves no adjudication of competence or incompetence. 


"Competency," under the statute is adjudicated only when the 


ward seeks to have the conservator discharged under section 


4 of the law. It is not true that the voiding clause is 


designed solely to assist the conservator (Appellee Br., p. 


16). On the contrary, as pointed out by Concressman O'Hara 


(97 Cong. Rec. 7079; Appellant Br. App'x., p. 11): | 


It is immediately notice to anyone attempting | 
to deal with the individual that he is under | 
Question as being 2 competent person. That, 

of course, would amount to public notice to | 
anyone so attempting to take advantage of such 
an individual. 


The argument of appellee based on the voiding of wills 
where there is mere physical incapacity establishes no more 
than that the statute is subject to abuse. But, ig this 
does occur, it may be remedied by proceeding to discharge 


the conservator under section 4. 


The virement that the testator be capable 
ing a valid deed or contract prescribes a_test 
capacity. 

Appellee's argument (Appellee Br., pp. 19-21) justifies 
a recapitulation of established law. 

1A The: right to make a will is purely statutory. The 
statutes declare who my make a will and how it must be made 
to be valid as 2 will of lands. Johns v. Hodges, 62 Md. 525, 
539 (1884). 

2. After the feudal system abolished the right to 
Gevise land, the richt was restored by the Statute of Wills 
(1540) 32 Hen. VIII, c. 1. Because there arose question as 
to whether the disability of coverture wes by this statute 
removed by implication, the “Bill Concerning the Explanation 
of Wills” (1542-1543), 34 & 35 Hen. VIII, c. 51, was enacted 
specifically to provide: 

. - . that wills or testaments made of any manors, 

lands, tenements, or other hereditaments, by any 

woman covert, or person within the age of twenty- 

one years, idiot, or by any person de non sana mem- 

ory, shall not be taken to be good or effectual in 


law. 


(See Allison Reppy, The History of the Law of Wills and Tes- 


taments in England, 16 Geo. L. J. 194, 209, 213, 214). 


3. Under the Statute of Wills and the 1542 explanation, 


it was generally recognized that there were three requirements: 
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Blackstone put it in the negative form as specific pro- 
| 
hibitions: 
(1) For want of sufficient discretion (idiots, 


lunatics, etc.). 
For want of liberty and free will (femes 


covert). 


(3) On account of their criminal conduct. 


(See Reppy, ubi supra.) 


In 3 Washburn on Real Property (5th ed.) Book) III, c. 


VI, it is stated (p. 544): 
The general qualifications of a testator or_testa- 
trix for making_a good will are /1/ age, /2/ mental 
capacity and /3/ freedom from legal disability. 
The Statute of Wills excludes persons from making 
wills who are infants, femes covert, idiots and 
persons of non sana memory. 


Jarman on Wills, 6th ed. (p. 54), it is said:: 

| 
No contract can enable a married woman to pass 
the legal interest in her lands at common law by 
an ordinary will; since being excepted out of the 
statute 34 & 35 Hen. 8, cc. 5 (which exception/is 
preserved by the l Vict. c. 26, s. 8) she was, 
left subject to her pre-existing disabilities, 


4. As noted in our main brief the common law, including 
the Statute of Wills (1540) and The Bill Comcerning the 
Explanation of Wills (1542) was superseded by the maryland 
Act of 1798, often referred to as the Testamentary Law. 


Clawans v. Sheetz, 67 App. D.C. 366, 368, 369, 92 F. 2d 517 


{Appellant Br., p. 28). a 


5. The report of Kilty (1811) shows conclusively his 
view that the phrase “capable of executing a valid deed or 
contract" was'essential to disqualify married women as per- 
sons not capable of making 2 valid deed or contract since the 
old statutes of Henry VIII had been superseded, Kilty was 
Chancellor of Maryland from 1806 to 1821. See 1 Bland, 
frontispiece. Kilty's Report is regarded as authoritative. 
See introduction to Alexanders, British Statutes in Force. 


6. It is true that with the abolition of slavery and 


the passage of Mrried Women's laws the “capable” clause was 


thereafter (and earlier) frequently cited es an additional 
test of mental cepacity. But it has never been held con- 
fined to being a mere test of mental capacity as appellee 
would have it, Ho statute or law may rightly be regarded as 
repealed by desuetude. 

Kilty*s Report plainly establishes that “capable of mak- 
ing a valid deed or contract" refers to legal competency. 
Appellee has advanced nothing that disputes it. 

D. The fact i 2 ive p is for a ee! 
ef the public. 
The only unusual fact in this case is that the conserva- 


tor, @ lawyer, after going to the pains, purely on his own 
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initiative, and presumably because he believed it necessary 
for the protection of the assets of the cestatrix, ee file 
the petition for record so as to make the voiding section of 
the statute operative, within three months thereafter reverses 
his position and, without so much as formal Beleenle to the 
provisions of the law he had invoked, himself under took to 


assist the testatrix to execute a new will. Appellee is in 
| 


no position to complain that the conservator's voluntary act, 


if given its plain legal effect, will bar the new will from 


probate. 
Furthermore, if it were to develop that the statute 
was being abused as an attempted device to fix rights under 
a@ previously obtained will, there is a ready remedy, It was 
long ago recognized that when a woman incurred legal disa- 
bility to make a will by her marriage, the marriage itseis 
destroyed the ambulatory character of any ppevertatins will 
and so caused it to cease to have the quality of a will for 
any purpose. Roane v. Hollingshead, 76 Md. 369, 370, 25.4, 307 
| 
(1892). | 
—Conclusion | 
It is respectfully submitted that the decision of the 
court below should be reversed. : 


William D, Donnelly, | 
Attorney for Appellant. 
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